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LORD O’'HAGAN' 
By E. J. Moore 


7. O’HAGAN was born on the 

2gth of May, 1812. His father was 
‘rard O'Hagan, a small trader; his mother 
When 


Ed 
was Mary, daughter of Captain Bell. 


the time came to think about his education, 
he was first put under the care of Dr. Mont- 
gomery, after which he was placed in the 


sus Belfast Academical Institution. 
head master was then Dr. Hicks, a 
Protestant clergyman of high renown for 
his scholarship. Sheridan Knowles was 
O'Hagan’s teacher, and among his school- 
‘ss were to be found Cairns, afterwards 

rd Chancellor of England; Napier, after- 
Lord Chancellor of Ireland; and 
mbers of others destined for distinction 
The school was 
remarkable in many respects. The prizes 
awarded on the votes of the scholars 
themselves. The plan seems to have 
answered very well in O’Hagan’s case: 
although he was the only Catholic in the 
school, prize after prize in various subjects 
was voted to him, There was also an 
academic debating society attached to the 
school, which gave O'Hagan full oppor- 
tunity to display his powers as an orator. 
He gave a particularly stirring address as 
president of this society, which attracted 
great attention to his abilities. When the 
time came for him to choose his walk in 


far 
Th 


in various walks of life. 


were 


' Our facts are drawn from the obituary notices 
immediately after the death of Lord O’Hagan 
in the Z¢mes and in all the Dublin daily papers: 
the Law Times, the Jrish Law Times, the Tablet, 
the Annual Register; also Burke’s “ Peerage,” 
Oliver Burke’s “Lord Chancellors of Ireland,” 
Lampson’s “Ireland in the Nineteenth Century,” 
“The Dictionary of National Biography,” etc. 


life, it was decided that he should go to the 
‘bar. At the commencement of Michaelmas 
term, 1831, he entered his name at the 
King’s Inns, Dublin, the certificate for his 
admission being signed by Daniel O’Connell. 
It was the practice in those days for candi- 
dates for the Irish bar to spend a part of 
the time of their probation in London, 
Thomas Chitty, the special pleader, was a 
for candidates, and 
became In Hilary, 


noted coach such 
| O'Hagan pupil. 
1836, when O’Hagan was not yet 24, he was 
called to the bar of Ireland, and chose 
the Northeast. Circuit. During his earlier 
years he was a contributor to the press both 
of London and _ Ireland, the 
Newry Examiner. But even as a barrister 
he rose rapidly into notice. Like most 
young lawyers, he won his early successes 
in defending Some men had 
been tried, convicted, executed in 
Armagh for an agrarian murder. The jury 
had been packed according to the system 
then prevalent, not Catholic being 
permitted to serve on it. The Belfast 
Vindicator protested against this unfairness, 
and a criminal information was laid against 
Mr. Duffy (afterwards Sir Charles Gavan 
Duffy), the editor. His counsel were Mr. 
O'Connell, Mr. O’Hagan, and Sir Colman 
O’Loghlen, who had then been scarcely a 
year at the bar. O’Connell was unexpectedly 
detained in London, and the speech for 
Mr. Duffy fell to O’Hagan. His defense 
was so masterly that the young lawyer at 
once acquired a splendid reputation. Of 
course Mr. Duffy was found guilty, and Mr. 
‘O’Hagan distinguished himself on a new 
trial motion by a most telling and effective 


his 


especially 


prisoners. 
and 


one 
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speech, exposing the unfairness and irregu- 
larity which had marked the former trial. 
In 1843 O’Hagan became a member of the 
Loyal National Repeal Association, Not 
that he believed in repeal himself; his 
inclination was rather towards some form 
of federation; but he wished to identify 
himself with the cause of the country, and 
this seemed to him the best way of doing so, 
In 1844 he formed one of the band of 


barristers to whom the defense of O’Connell. 


and his fellow traversers was intrusted: 
the crime alleged was conspiracy. O’Connell 
and the others were found guilty and sent 
to prison accordingly, but they appealed 
to the House of Lords; and it was O’ Hagan 
who brought down the news (there were no 
telegraphs then) that the Lords had reversed 
the decision of the Irish Queen’s Bench, 
thus setting O’Connell and his party at 
liberty. 

In 1847, while still a junior, he was 
appointed assistant barrister for County 
Longford. While engaged in this office, he 
did his best to bring under the notice of the 
authorities the question of the better treat- 
ment of criminals. Even at this time he 
was the confidential adviser of the bishops 
in all matters relating to Catholic interests. 
In 1849, O’Hagan took silk, and in 1855 
he defended Father Petcherine, a Roman 
Catholic priest of Russian birth, who had 
been conducting a mission in the Roman 
Catholic church at Kingstown. There was 
no evidence that Father Petcherine was 
guilty of the misdemeanour (of burning 
the Bible) for which he was tried. To this 
he probably owed his discharge. Mr. 
O’Hagan’s eloquent defense of the Catholic 
Church was, however, published in France, 
Germany, and Spain, in faithful translations, 

In 1856 O’Hagan was removed from the 
chairmanship of County Longford to that 
of County Dublin. On the 15th of October, 
1857, it fell to him to present the statue 
of Tom Moore to the Lord Mayor and 
Corporation on behalf of the citizens of 
Dublin, The chair was taken by the Earl 





of Charlemont, There were also present 
Lord Carlisle (the Lord Lieutenant), t 
Lord Mayor and Corporation, and a dist: 
guished assembly besides. O’Hagan, in the 
course of an eloquent speech, made ‘te 
remark that statues, equestrian and oth: 
of foreigners were to be found in plen y 
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but not one ereeted to the memory of 
an Irishman, In 1858 he was chosen to 
defend O’Donovan Rossa and the other 
members of the Phoenix conspiracy. It 
will be remembered that this conspir cy 
was started at Skibbereen by a few you .ig 
men, of whom the chief was Jeremiah 
Donovan, who afterwards styled him: :lf 
O’Donovan Rossa, Their headquarters at 
Skibbereen was the Phoenix National ed 
Literary Society. Among their mist 
dangerous members was a man naricd 
Stephens, one of the rebels of 1848, who 
had been plotting mischief ever since, 
Stephens, by holding out assurances of 
American support, persuaded these men to 
prepare for a rising which was to deal a 
fatal blow to the supremacy of England, 
On the 3rd of December, 1858, a vice-reyal 
proclamation was issued warning the 
country of a dangerous conspiracy. ‘he 


conspirators were captured, and, after a 
brilliant defense by O’Hagan, one of the 
culprits was sentenced to ten years’ penal 
servitude; the others, including O’Donovan 
Rossa, were released on their own recogni- 
zances. We have only to add that Stephens 
fled to America and died in obscurity. 

In 1859 O’ Hagan was made third sergeant 
and a bencher of the King’s Inns, In 1860 
he was appointed Solicitor General for 
Ireland by Lord Palmerston, who was then 
in power, and for the present politics 
formed a part of his concerns. In 1861 he 
was appointed Attorney-General for Ireland, 
and naturally this made him anxious for a 
seat in the House of Commons, At first he 
tried for County Cork, but he found the 
feeling so strong against him in consequence 
of his being in office that he gave up the 
attempt, and went in for Tralee, where he 
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succeeded, in 1863, in getting a seat. For 
the next two years we find him unremitting 
in his attendance on Parliament. He was 
a strong supporter of national education, 
of which he was a commissioner, To 
Mr. O’Hagan’s exertions we are indebted 
for the abolition of special or private 
bailiffS and the substitution of sheriffs’ 
bailiffs in the execution of writs issuing 
from the county courts. He also, in 1864, 
brought in a measure for reforming the 
prectice of the Court of Chancery in Ireland. 
Mr. Whiteside opposed the measure, though 
he admitted that ‘‘the Attorney-General for 
Ireland had given the House a clear and 
abie statement,’’ and it was lost for the 
prisent, though it was passed later on by 
a Conservative government, On the 26th 
of january, 1865, Mr. O’ Hagan was elevated 
to the bench as a judge of the Court of 
Common Pleas, and of course for a time he 
lefi Parliament. But he left it with a 
grand reputation. In 1867 he was elected 
president by the Statistical Society in 
succession to Archbishop Whately and Judge 
Longfield. In the same year, at the 
mecting of the Social Science Congress at 
Belfast, he again dealt with the subject of 
our criminal classes. A reference to the 
Brehon Code naturally led up to the neglect 
of the Irish language in the Queen’s 
Colleges. Mr. O’Hagan’s labors on the 
Marriage Law Commission are well known 
to the world; they resulted in all distinc- 
tions between Catholic and Protestant 
clergy marrying Catholics and Protestants 
being swept away. From the 6th of July, 
1866, to the 8th of December, 1868, the 
Conservatives were in power, But on the 
gth of December, 1868, Mr. Gladstone came 
in, and took the opportunity of promoting 
O’Hagan to be Lord High Chancellor of 
Ireland. This was rendered possible by 


the Obnoxious Oaths Act (30 and 31 Victoria, 
Chap. 75) being passed in 1867 through the 
energy of Sir John Gray. The measure had 
been brought in by Sir Colman O’Loghlen. 
Its object was to repeal the restrictions 





which debarred Roman Catholics from 
holding the offices of Lord Lieutenant and 
Lord Chancellor of Ireland; also to enable 
Roman Catholic mayors and judges to 
attend their own places of worship in their 
robes of office, and further to substitute for 
the oaths required of Roman Catholics on 
taking office the same oath as is taken by 
members of Parliament of that persuasion. 
That part of the measure relieving the 
Lord Lieutenant from these restrictions was 
disallowed by both Houses, but in other 
respects the measure passed. It is impos- 
sible to conceive the emotion which was 
felt on hearing of the appointment of 
O’Hagan as Chancellor, One hundred and 
seventy-seven years had passed away since 
a Roman Catholic Chancellor held the Great 
Seal of Ireland. Probably Sir Alexander 
Fitton and O’Hagan were the only Roman 
Catholic Chancellors since the Reformation. 
The scene on Monday, the twelfth of Janu- 
ary, 1869, when the new Chancellor took his 
seat for the first time, will probably never be 
forgotten. The bar seats, the gallery, the 
side passages, were filled to overflowing. 
The bar seats, indeed, were filled by ladies, 
The Irish Times says: ‘“‘The moment His 
Lordship appeared in Court, loud cheers 
were heard for several minutes.” 

In the Court of Equity the new chancellor 
exhibited the ability which had distin- 
guished him in the Court of Common Law. 
Among the cases which he dealt with, 
probably none is more remarkable than 
the great and romantic case of Croker v. 
Croker. In this case there are three impor- 
tant characters, a father, a sort of Sir 
Anthony Absolute; a son, so weak and 
impressionable that the father could bend 
him like wax to his will; and a solicitor, 
supposed to advise the son, but overawed by 
the imperious father. The question was 
whether the deeds prepared by this solicitor 
and signed by the son were to stand. The 
Vice-Chancellor said ‘‘Yes”; the Court of 
Appeal, presided over by Lord Chancellor 
O’Hagan, said ‘‘No.” Another case which 
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showed the integrity of O’Hagan was what 
is called Meade’s Minors. In this case an 
attempt was made by Catholic relatives to 
interfere with the parental rights of the 
father, who happened to be a Protestant. 
O’Hagan said, and every lawyer must agree 
with him, that the father alone was respon- 
sible for the religious education of his 
children. 

We have now to record a very sad event 
in the Lord Chancellor’s life. He had 
married in 1836, immediately after being 
called to the bar, Mary, the daughter of 
Charles Hamilton Teeling of Belfast. One 
child by this marriage is still living, having 
married in 1865 Mr. John O’Hagan, Q. C., 
afterwards Mr. Justice O’Hagan, who died 
in 1900, The widow now lives 
Soon after his elevation to the Chancellor- 
ship, Mrs. O’Hagan died, and for some 
years the Chancellor was a widower, In 
1870 he was promoted to the Peerage of 
the United Kingdom, as Lord O’Hagan of 
Tullahogue. This was what is often called 
‘the golden age of Liberalism.” A bill of 
the utmost consequence to Ireland, the 
Irish Church Disestablishment Bill, had 
been already passed in 1869. The imme- 
diate business for which Lord O'Hagan’s 
services were required was doubtless the 
Irish Land Bill. It was thought that a man 
of such well-known eloquence would give 
great assistance when the bill came to the 
Accordingly on the 8th 


abroad, 


House of Lords. 
of June, 1870, it was announced in the 
Daily News, the English 
Liberal newspaper, that it was Her Majesty’s 
pleasure to raise the Chancellor to the 
Peerage of the United Kingdom, as Lord 
O’ Hagan of Tullahogue. Probably this does 
not convey much to the ‘ordinary reader, 
but to some it meant a great deal. Tulla- 
hogue was celebrated as the seat of the 
O’Hagans in remote times, when the 
O’Neills were kings and. the O’Hagan acted 
as Chief Brehon, All this came to an end 
at the “ Flight of the Earls,” early in the 
time of James the First, and Tullahogue 


then premier 
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passed into the hands of a patentee. W 
learn with some amusement that a lett 
of remonstrance was sent by the descend: 
of this patentee against an O’ Hagan taki 
his title from Tullahogue, considering t! 
the confiscated territories of the O’ Hag: 
were granted by patent to his predeces 
as far back as the time of James the Fir 
Of course, however, Lord O’Hagan \ 
allowed to vindicate the rights of his cl: 
athough he had no desire and no possibii 
of getting back their lands. On the 23rd 
June, fifteen days afterwards, Lord O’ Hag 
was in his place in the House of Lor 
speaking on the Irish Land Bill, which 
happy reversal of 
policy of the past, a great attempt 
reparation for wrongs inflicted and endur 
and a bright augury for a better future | 
that country to which he was bound 
every tie.’”’ The Land Act passed, a 
Lord O’Hagan’s opinion on it was tl 
expressed to the Statistical Society on 
17th of November of the same ye 
“This Act gives the tenant farmer prot 
tion not in Ulster only, but throughout t 
country, more ample than in times gone 
he ever dreamed of possessing. The Ir 
tenant who, by toil and thrift, has accun 
lated a little money, may look forward wii! 
bettering 


described as ‘a 


fair anticipation of his socia 
position and lifting his family to a higher 
station in the world. The good landlor 
will not really feel the measure hard up 
him, for it requires him to do very muc! 
as he had done hitherto, and as his owt 
kindly instinct and sound judgment wou 
have led him always to do without legal 
Lord O’Hagan w 
instrumental in the passing of the cele 
brated Jury Act, 34-35 Vic. Cap. 65. The 
main object of this Act was to prevent 
partiality; but by altering the qualification 
it admitted a class hardly suitable. T! 
Lunacy Act, the Local Government Act 
and the Charitable Donations Act wi 
passed in the session of 1871. In conn 
tion with all these Acts Lord O’Hagan 


pressure.” In 1871 
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gave great assistance, though the last two 
of them did not refer to Ireland. The 
Lunacy Act has in many instances simplified 
and cheapened the procedure. 

[n February, 1874, Gladstone’s Ministry 
came to an end, and on the 22nd of that 
month Lord O’Hagan sat apparently for 
the last time in the Court of Chancery. 
Atter the business of the day was concluded 
the Solicitor General made a_ short but 
eloquent reference to Lord O’Hagan’s 
imminent retirement, to which the Lord 
Chancellor, who was much affected, made 
a suitable reply. The entire bar rising 
frm their seats greeted his speech with 
loud applause, which continued until after 
he had left the After he had 
quitted the Chancellorship he was nearly 
always to be found in the House of Lords 


court, 


hearing appeal cases. : 

n 1874 Lord O'Hagan also presided over 
the economic section of the British Associa- 
tion; and one of his special services about 
that time was the exercise of his great 
personal influence in composing a dispute 
which had caused a strike in the staple 
trade of his native town of Belfast. 

in 1875 he was selected to deliver the 
inaugural address on the occasion of the 
O'Connell centenary, but owing to the illness 
of a relative in the North he was not able to 
be present, and gave the speech to the Lord 
Mayor to do what he liked with. At least so 
we read in all the daily papers of the next 
day. The Freeman's Yournal, however, of 
the and of February, 1885, in its obituary 
makes these remarks: ‘‘As a 
politician, he (Lord O'Hagan) had passed 
through an age of insincerity, and it was 


notice 


almost impossible for him to remain proof 
against the prizes which beckoned him to 
Whiggery. 
climbed on their shoulders to place and 
express their 
staunchness. His 


The people, seeing that he had 
power, were not slow to 
sense of his want of 
selection to deliver the.inaugural address 
on the occasion of the O’Connell centenary 
Was an ill-advised one, and resulted in a 


| 
| 








scene, and in the address being either 
dumb show or not being 
delivered at all. If Lord O’Hagan had 
died shortly after his elevation, the melan- 
choly event would have excited different 


delivered in 


feelings from those which it awakened in 
a new era of national life and at a time 
when Whiggery is the most detested name 
in Ireland, and the Whig section most effete, 
epicene, and worthless.”’ 

On referring back to the papers of the 
day, we find on the 9th of August, 1875, the 
Freeman's Fournal saying: ‘* Lord O’ Hagan, 
who was unavoidably prevented from being 
present on Friday, owing to the dangerous 
illness of a member of his family, having 
been invited to deliver the oration, has 
kindly following 
address, which he prepared for the occa- 
On re- 


forwarded to us_ the 
sion.’’ (Then follows the address.) 
ferring back to the Freeman’s fournal of the 
7th of August, 1875, we find the Lord Mayor 
(McSwiney) addressing the 
assembly thus: 
which I have a few words to say before this 
Your 
Was, as you 


described as 
“There is a subject on 


assemblage 
to-day 


magnificent separates, 


glorious procession 
know, to have been concluded by an address 
from Lord O'Hagan in honor of O’Connell 
[hear, hear, and counter demonstrations by 
who violently 
Lord 


Association, 
Unhappily 


the Amnesty 
waved their bannerets]. 
O’ Hagan is unable to be here: he is detained 
in the North of Ireland by the serious illness 
of a very near relative. The cause of his 
absence must command our sincere sym- 
pathy. We _ regret itself. 
When the selection was entrusted to me of 
an orator to handle fitly so great a theme, I 
naturally turned to Thomas O’ Hagan [hear, 
and groans, and’ clanking of chains by the 
Amnesty Association]. In early manhood, 
he was the attached friend of O’Connell. 
In mature age he completed a_ brilliant 
career by being the first Catholic Lord 
Chancellor since the reign of William the 
Third. He thus seemed to me to embody 
the glorious conquest achieved by O'Connell 


the absence 
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[hear, hear, and counter demonstrations], 
when he flung open to all his fellow-country- 
men the paths of honorable ambition, which 
lead to the highest rank and dignity. Lord 
O’Hagan would, I am sure, have charmed 
us by his eloquence, and roused still more 
(if that were possible) our enthusiasm for 
the great hero of this celebration. As it 
is, however, he did not leave undone what 
he had undertaken. I hold in my hand 
the address which Lord O’Hagan prepared 
for delivery, and which will be given to you 
to-morrow morning through the columns of 


the pubilc press, in the very words which: 


he would himself have spoken. And our 
regret for his absence will be mitigated when 
Wwe remember to how few-of you the actual 
hearing of the oration would have been 
physically possible, few even among the 
myriads I see before me, and mere units in 
comparison with the millions and millions of 
our countrymen in Ireland, England, Scot- 
land, America, Australia, and everywhere 
over the habitable globe, whom the labors of 
the press will make partakers of the joy and 
glory of this day.”” The Lord Mayor said 
that Lord O’Hagan had commissioned him 
to read the address or any portion of it he 
chose [hear, hear, and cries of ‘ Butt” 
and ‘‘Home Rule”). His Lordship re- 
marked he would not trouble them by 
repeating the address at that late hour 
of the evening [hear, hear, cries of “‘ Butt’’]. 
He held in his hand an address which he 
had received from Canada on the subject 
of the centenary [cries of ‘Read it,” and 
“Butt,” “ Butt,” ‘“‘hear Butt’’]. 

In 1876 the Grattan monument facing 
Trinity College was unveiled, and Lord 
O’ Hagan was one of the principal speakers. 
In August, 1877, he delivered at Antwerp 
an address at the opening of the fifth annual 
conference for the reform and codification 
of the Law of Nations, to which subject 
he had given great attention. In October 
of the same year Lord O’Hagan made an 
eloquent speech on the opening of the 
Letterkenny Institute in the county of 








Donegal, in which he gave such a brilliar 
description of their landscapes, and als 
their traditions, as must long remain amo: 
their most cherished memories. His spee: 
in 1878 in support of the Intermediz 
Education Bill was a masterpiece of e| - 
quence. We regret that we have on 
space for the peroration: ‘‘My Lords, 
the fair promises of this bill be realized, 
shall yet see the Irish people self-reliant a 
self-respecting, redeemed by the power of . 
awakened intelligence. Too many of th 
have mourned lapsed opportunities ai 
baffled hopes. Too many have pas: 
from childhood to adolescence, and fr 
youth to age, and gone to the grave witho 
the culture which would have enabi 
them to rise to the level of their own capa 
ties, and improve and exalt their countr.. 
A brighter day has dawned; a happir 
prospect opens before them. Legislati 
like this will rouse them from their ment 
torpor, and inspire them with courage fur 
the battle of life. The pool of Bethes«: 
was sluggish until an angel stirred it ar 
a healing grace descended on its waters. 
The bones were dry and formless in thie 
vision of the prophet, but the spirit moved 
upon them, and they grew to shapes of 
strength and beauty; and with God's 
blessing, the influence of this measure and 
those which may succeed it —with as 
sound a principle and as wise an end — will 
launch Ireland on a great career, and help 
her to pursue it with hope and energy.” 

It was said above that O’Hagan made a 
fine speech when Tom Moore’s statue was 
unveiled in 1856. It is not therefore sur- 
prising that in 1879, on the occasion of 
the Moore centenary, Lord O’Hagan wis 
requested by the committee to make a 
speech on the subject in the Exhibition 
Building. 

When Gladstone retired in 1874, Disraeli 
came into power; but the swing of the 
pendulum again brought the Liberals int» 
office in 1880. Mr. Gladstone was again 
Prime Minister, and Lord O’Hagan was 
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again appointed Lord High Chancellor for 
Ireland, but owing to failing health he 
resigned finally in 1881. There was no such 
demonstration on his resuming the Chan- 
cellorship as occurred when he first took 
the office, but on his retiring the same 
graceful amenities as marked his earlier 
relirement were to be witnessed. From 
1°31 Lord O’Hagan’s health gradually sank, 
He tried Biarritz, but in vain, and died 
in London on the first of February, 1885, 
in his 73rd year, surrounded by his family. 
He was unconscious for some time before 
death. He died on a Sunday, a fitting day 
fo» the passing into his eternal rest of this 
gi.at and good man. As we gently close 
the door on the chamber of death, we 
cannot but remember the estimate of his 
character left by one who knew him well: 
‘ure and noble in his private life, he met 
with great sorrows as with great prosperity ,— 
row he bore with resignation, prosperity 
without pride.’”’ After he had retired for 
the second time from the Chancellorship he 
was made a Knight Companion of St. 
Patrick, being the first lawyer who ever 
wore the ribbon of this was 
also made an honorary bencher of Gray’s 


2 


order. He 


Inn. He was already a Commissioner of 
National Education, a Commissioner of 
Charitable Donations and Bequests, a 


Privy Councillor for Ireland, Senator of 
Queen’s University, and Vice Chancellor of 
the Royal University, of Ireland. Lord 
Q’Hagan lies buried at Glasnevin. There is 
a fine oil painting of him in the King’s Inns 
dining room, and a noble statue by Farrell 
in the Central Hall of the Four Courts. In 
1871 Lord O’Hagan had remarried, this time 
to Alice Mary, youngest daughter and 
co-heiress of Colonel Towneley, by whom 
he had several children, one of whom is 
the present Lord O’Hagan. The Towneleys 
were zealous upholders of the Catholic faith 
even during the severity of the Penal Laws, 
Lord O’Hagan, on account of his courtly 
manner and persuasive style, was known as 
“Silken Thomas,”’ a name already familiar 





to readers of Irish history, though for a very 
different reason, as the sobriquet of Lord 
Thomas Fitzgerald. The title was not 
undeserved by O’Hagan. The patience with 
which he bore the unremitting attacks of 
Lord Justice Christian, during his first 
Chancellorship, would entitle him without 
more to this somewhat whimsical appella- 
tion. Lord O’Hagan was a distinguished 
patron and friend of the Law Students’ 
Debating Society of Ireland. For ten years 
he gave the gold and silver medals for 
oratory, which have been continued under 
his name up to this date. The Law Times 
in reviewing his life makes these remarks: 

“The career of Lord O’Hagan, rightly 
read, is pregnant with lessons to the most 
bitterly prejudiced of our compatriots in 
Ireland. He was a Roman Catholic, he 
identified himself with the Repeal Associa- 
tion, he defended O’Connell when he and 
others were indicted for conspiracy, he 
defended Father Petcherine against the 
prosecution of the Crown, he defended the 
Phoenix conspirators who were the pre- 
cursors of the Fenians, Notwithstanding 
all this, he passed from one high office to 
another, until he at length found himself 
one of the very few Roman Catholic Peers 
in the kingdom who had 
since the Emancipation Act. 
natural and proper. 
ment in the world which recognizes more 
clearly than England that a man is not to 
be punished but rather rewarded for fearless 
conduct in his professional career. But 
there is a certain nobility in the recognition 
which in this case is conspicuous and exem- 
plary; and it would not be amiss if Irishmen 
were taught to appreciate what is in England 
regarded as a matter of course, the fact that 
administrations honor substantially no less 
than cordially professional excellence, irre- 
spective of the cause in which it is dis- 
played.” 

We may mention also that O’Hagan’s 
early experience is a proof of the gen- 
erosity of his fellow scholars, who, far 


been created 
All this is 
There is no govern- 
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from annoying him, were proud of him, and 
by a self-denying ordinance. passed numbers 
of prizes to him which no doubt he deserved 
but which they need not have given. 
Lord O’Hagan’s political friends, as we all 
know, were the Liberals, among whom the 
and determined were the 
Protestant Dissenters. Surely it ought to 
speak for them with every unprejudiced 
Catholic that they saw Lord O’Hagan’s 
merits and so generously rewarded them; 
and it should be borne in mind that these 


most ardent 


Again | 


very Protestant Dissenters are the successo: 
of the Puritans, of whom Cromwell w: 
notoriously one. In another three or fo, 
years we shall be coming to the centena 
of Lord O’Hagan’s birth, and we have 
doubt it will be seen that Protestant Belfa 
is as willing to do honor to a Catholic s: 
who has done her credit as the boys of 1 
Belfast school were to do honor to 


Catholic fellow-student whose “abilities}th 


recognized. 


DUBLIN, IRELAND, August, 1908. 
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INEQUALITIES IN THE ADMINISTRATION OF JUSTICE 
By Hon. Wititiam H. Tart 


NHE chief reason why the state devotes 
‘| so much time and effort to the admin- 
istration of justice is to promote the cause 
of peace and tranquillity in the community. 
Spcaking theoretically and ideally, of course 
our aim is to secure equal and exact justice; 
but practically the object sought is peace. 

The most recent instance of this was set 
for’ h most succinctly and forcibly in the able 
rep tt of Governor Montague as to the 
pro cress in the establishment of a permanent 
tribunal at The Hague to settle international 
difliculties. While in theory this is to secure 


exact justice between the nations, practically 
its purpose is to avoid war, 

In a republic like ours, under popular 
con‘rol, with the dual form of government 
between the states and the United States, 
politico-legal questions which might tend 
to bring on conflict between parties and 


factions among the people were, first, the 
distribution of power under the federal 
Constitution between the national govern- 
ment and the state governments; second, the 
division between the executive, the legisla- 
tive, and the judicial branches of the govern- 
ment; and, third, the limitations upon 
governmental action either through the 
national government or the state govern- 
ment, in respect to the rights of individuals. 
Under our fundamental compact and _ its 
subsequent construction by the judicial 
branch there was introduced a new and 
most effective instrument for the promotion 
of the peaceable settlement of these great 
governmental political controversies. The 
decisions in the cases of Marbury v. Madison 
and Cohen v, Virginia, which in their personal 
aspect took on the phase of a fundamental 
difference of opinion between two great 
Virginians, established the principle in this 
country, which has never been departed 
from, that the ultimate arbiter in respect to 
such great political and legal issues was and 





is the Supreme Court of the United States. 
It is true that this unique feature did not 
save us from the greatest civil war of modern 
times; but no one at all familiar with the 
history of the country can deny that this 
function of the Supreme Court of the United 
States and a similar one within the sphere 
of their jurisdiction of the Supreme Courts 
of the states ultimately to decide upon the 
limitations of legislative and executive power 
have greatly contributed to the peace 
and tranquillity of our community. This 
peculiar power of courts with us has carried 
their usefulness for the peaceful settlement 
of controversies beyond anything attempted 
in other countries. Of course, the exercise 
of this power must rest on the existence of 
a written constitution. Without it there 
would be no guide for the courts except 
indefinite traditions that could hardly be 
made the basis for judicial decision, The 
power of the courts to declare invalid laws 
of the legislature we know was not adopted 
without very bitter opposition; but I think 
the controversy was settled now so long ago 
that we generally agree that it has much 
contributed to the smooth working of our 
Constitution and to the supremacy of law 
and order in our community, and offers great 
advantages over the methods of settling a 
similar class of questions in other countries. 

While we may properly felicitate ourselves 
on this widened function of courts, 
enabling us to avoid less peaceable methods 
of settling important politico-legal questions, 
have we the right to say that our present 
administration of justice generally insures 
continued popular satisfaction with its 
results? I think not. It may be true that 
down to the present time it has supplied a 
means of settling controversies between 
individuals and of bringing to punishment 
those who offend against the criminal laws 
sufficient to prevent a general disturbance 


our 
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of the peace and to keep the dissatisfied from 
violent manifestation against the govern- 
ment and our present social system, 

There are, however, abundant evidences 
that the prosecution of criminals has not 
been certain and thorough to the point of 
preventing popular protest. The existence 
of lynching in many parts of the country is 
directly traceable to this lack of uniformity 
and thoroughness in the enforcement of our 
criminal laws. This is a defect which must 
be remedied or it will ultimately destroy the 
republic, 

I shall not delay you this morning, how- 
ever, with a discussion as to the reforms 
which ought to be adopted in the criminal 
branch of our jurisprudence. I have 
attempted this in an address on another 


occasion, I wish to confine myself to the 


delays and inequalities in the administration 
of justice in controversies between private 
persons, including, of course, corporations, 
The present is a time when all our institu- 
tions are being subjected to close scrutiny 


with a view to the determination whether we 
have not now tried the institutions upon 
which modern society rests to the point of 
proving that some of them should be 
radically changed. The chief attack is on 
the institution of private property and is 
based upon the inequalities in the distribu- 
tion of wealth and of human happiness that 
are apparent in our present system. As I 
have had occasion in other places to say 
frequently, I believe that among human 
institutions that of private property, next 
to personal liberty, has had most to do with 
the uplifting and the physical and moral 
improvement of the whole human race, but 
that it is not inconsistent with the rights of 
private property to impose limitations upon 
its uses for unlawful purposes, and that this 
is the remedy for reform rather than the 
abolition of the institution itself. But this 
scrutiny of our institutions, this increasing 
disposition to try experiments, to see 
whether there is not seme method by which 
human happiness may be more equally dis- 





tributed than it is, ought to make those of 
us who really believe in our institutions 1s 
essential to further progress anxious to 
remove real and just grounds for criti: 

in our present system. 

I venture to think that one evil w! 
has not attracted the attention of the « 
munity at large, but which is likel\ 
grow in importance, as the inequality 
tween the poor and the rich in our ci 
zation is studied, is in the delays in the 
ministration of justice between individ: 

As between two wealthy corporations 
two wealthy individual litigants, w 
the subject-matter of the litigation rea 

to tens and hundreds of thousands of 
lars, where each party litigant is able to 

the expenses of litigation, large fees 
counsel, and to undergo for the time b 
the loss of interest on the capital invol 
our present system, while not perfect, is 

so far from proper results as to call 
anxiety. The judges of the country, | 
state and national, are good men, V« 

ity in our judges is very rare; and w 
the standard of judicial ability may not 
always be as high as we should like to see 
it, the provisions for review and for free : 
impartial hearing are such as generally 
to give just final judgments. The inegqu 
ity that exists in our present administra- 
tion of justice, and that sooner or later is 
certain to rise and trouble us, and to call 
for popular condemnation and reform, is 
in the unequal burden which the delays 
and expenses of litigation under our sysiem 
impose on the poor litigant. In some com- 
munities, 1 know, delays in litigation have 
induced merchants and commercial men to 
avoid courts altogether and to settle their 
controversies, by arbitration, and to this 
extent the courts have been relieved; but 
such boards of arbitration are only possible 
as between those litigants that are members 
of the same commercial body, and are in a 
sense associates. They offer no relief to the 
litigant of little means who finds himself 
engaged in a controversy with a wealthy 
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opponent, whether individual or corpora- 
tion. 

The reform, if it is to come, must be 
reached through the improvement in our 
judicial procedure, In the first place, the 
codes of procedure are generally much too 
elaborate. It is possible to have a code 
of procedure simple and effective. This is 
shown by the present procedure in the 
English courts, most of which is framed by 
rules of court. The code of the state of 
New York is staggering in the number of 
its sections. A similar defect exists in 
some civil law countries. The elaborate 
Spanish code of procedure that we found in 
the Philippines when we first went there 
could be used by a dilatory defendant to 
keep the plaintiff stamping in the vestibule 
of justice until time had made justice 
impossible, Every additional tecnicality, 
every additional rule of procedure adds to 
the expense of litigation. It is inevitable 
that with an elaborate code, the expense of a 
suit involving a small sum is in proportion 
far greater than that involving a large sum. 
Hence it results that cost of justice to the 
poor is always greater than it is to the rich, 
assuming that the poor are more often 
interested in small cases than the rich in 
large ones—a fairly reasonable assump- 
tion, 

I listened with much pleasure to the dis- 
cussion yesterday in respect to the pro- 
posei amendment to your procedure in 
Virginia, and I was reminded of a discussion 
of the same subject by that great lawyer, 
Mr, James C, Carter, of New York. He 
was the leader of the opposition to the 
New York code, and had to meet Mr. 
David Dudley Field, who was its chief 
supporter, Mr. Carter impressed me with 
having, in that particular discussion the 
better side. He showed that under the 
Massachusetts procedure (which is, I fancy, 
not unlike yours in Virginia, to wit, a re- 
tention of the common law forms of action, 
together with the division between law and 
equity, with modifications to dispense with 





the old technical niceties of common law 
and equity pleading), the decisions on 
questions of practice and pleading in Mas- 
sachusetts were not one-tenth of those 
arising under the code of New York, and 
his argument was a fairly strong one in 
support of the contention which I heard 
here yesterday, that it was better to retain 
the old system and avoid its evils by amend- 
ment than to attempt a complete reform, 
However, it is to be said that a study of 
the English system, consisting of a few gen- 
eral principles laid down in the practice 
act, and supplemented by rules of court to 
be adopted by the high court of judicature, 
has worked with great benefit to the liti- 
gant, and has secured much expedition in 
the settlement of controversies, and has 
practically eliminated the discussion of 
points of practice and pleading in the ap- 
pelate courts. My impression is that if the 
judges of the court of last resort were 
charged with the responsibility within gen- 
eral lines defined by the legislature for pro- 
viding a system in which the hearings on 
appeal should be as far as possible with 
respect to the merits and not with respect 
to procedure, and which should make for 
expedition, they are about as well qualified 
to do this as any body to whom the matter 
can be delegated. 

This system of delegating questions of 
procedure to courts has a precedent of long 
standing in the Supreme Court of the 
United States, for under the Federal stat- 
utes that court has to frame the rules of 
equity to govern procedure in equity in 
the Federal courts of first instance. I may 
say incidentally that with deference to that 
great court, it has not given particular 
attention to the simplification of equity 
procedure and to the speeding of litiga- 
tion in Federal courts which might well be 
brought about by a radical change in the 
rules of equity prescribed by it. It may be 
and probably is the fact that under the 
constitutional provision, Congress could not 
do away with the separation of law and 
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equity cases as has been done in the codes 
of many of the States. I regret this be- 
cause such a change makes for simplicity 
and expedition in the settlement of judi- 
cial controversies, It is clear, however, 
that the old equity practice could be greatly 
simplified. It has been done in England, 
and it ought to be done in the Federal 
courts, 

One reason for delay in the lower courts 
is the disposition of judges to wait an undue 
length of time in the writing of their opin- 
ions or judgments. I speak with confi- 
dence on this point, for I have been one of 
the sinners myself. In English courts the 
ordinary practice is for the judge to deliver 
judgment immediately upon the close of 
the argument, and this is the practice that 
ought to be enforced as far as possible in 
our courts of first instance. It .is almost of 
as much importance that the court of first 
instance should decide promptly as that it 
should decide right. If judges had to do 
so, they would become much more attentive 
to the argument during its presentation and 
much more likely on the whole to decide right 
when the evidence and arguments are fresh 
in their mind, In the Philippines we have 
adopted the system of refusing a judge his 
regular monthly stipend unless he can file a 
certificate, with his receipt for his salary, in 
which he certifies on honor that he has dis- 
posed of all the business submitted to him 
within the previous sixty days. This has 
had a marvelously good effect in keeping 
the dockets of the court clear. 

It may be asserted as a general propo- 
sition, to which many legislatures seem to 
be oblivious, that everything which tends to 
prolong or delay litigation between indi- 
viduals, or between individuals and corpo- 
rations, is a great advantage for that liti- 
gant who has the longer purse. The man 
whose all is involved in the decision of the 
lawsuit is much prejudiced in a fight through 
the courts, if his opponent is able, by rea- 
son of his means, to prolong the litigation 
and keep him for years out of what really 











belongs to him. The wealthy defendant 
can almost always secure a compromise or 
yielding of lawful rights because of ‘he 
necessities of the poor plaintiff. M:ny 
people who give the subject hasty ¢ n- 
sideration regard the system of 
which a suit can be brought in 
the peace court and carried through ‘he 
other courts to the Supreme Court, as he 
The questio: is 


appeals, by 
a justic: of 


acme of human wisdem, 
asked: ‘‘Shall the poor man be denied he 
opportunity to have his case re-exam: ed 
in the highest tribunal in the land?” ( :n- 
erally the argument has been succes: ul, 
In truth, there is nothing which is so | et- 
rimental to the interests of the poor ma as 
the right which, if given to him, musi be 
given to the other and wealthier party, of 
carrying the litigation to the court of (ast 
resort, which generally means, two, tliree, 


and four years of litigation, Could «any 


greater opportunity be put in the hand: of 
powerful corporations to fight cff just 
claims, to defeat, injure or modify the 


legal rights of poor litigants, than to hicld 
these litigants off from what is their 
due by a lawsuit for such a period, with 
all the legal expenses incident to such a 
Every change of proce dure 


ust 


controversy ? 
that limits the right of appeal works for the 
benefit in the end of the poor litigant and 
an equality with a 
It is probably true that 


puts him more on 
wealthy opponent. 

the disposition of the litigation in the end 
is more likely to be just when three tri- 
bunals have passed upon it than when only 
one or two have settled it; but the in- 
justice which meantime has been done by 
the delay to the party originally entitled to 
the judgment generally exceeds the advan- 
tage that he has had in ultimately winning 
the case. Generally in every system of 
courts there is a court of first instance, an 
intermediate court of appeals and a court 
of last resort. The court of first instance 
and the intermediate appellate court should 
be for the purpose of finally disposing in 4 
just and prompt way of all controversies 
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So far as the litigant is 
concerned, one appeal is all that he should 
be entitled to. The community at large is 
net interested in his having more than one. 
function of the court of last resort 
uld not primarily be for the purpose of 
iring a second review or appeal to the 
ticular litigants whose case is carried to 
court. It is true that the court can 

act in concrete cases between par- 

lar litigants, and so incidentally it does 
ish another review to the litigants, in 


between litigants. 


case; but the real reason for grant- 
the review should be to enable the 
reme Court to lay down general prin- 
es of law for the benefit and guidance of 
community at large. Therefore, the 
ellate jurisdiction of the court of last 
rt should be limited to those cases 
ch are typical and which give to it in 
judgment an opportunity to cover the 
le field of the law. 
limiting the cases within its cognizance 


This may be done 


hose involving a large sum of money, or 
the construction of the Constitution of 
the United States, or the States, or their 
statutes. The great body of the litigation 
which it is important to dispose of, to end 
the particular controversies, should be con- 
fined to the courts of first instance and the 
intermediate appellate courts. It is better 
that the cases be all decided promptly, even 
if a few are wrongly decided. 
[In our supreme courts the business is 


disposed of with perhaps as great prompt- 


ness as is consistent with the purpose of 
their jurisdiction. The criticism that courts 
of last resort are too much given to techni- 
cality has, I believe, some merit in it. 
Codes might be drawn, however, giving the 
courts of review more discretion in this 
matter than they now have by requiring the 
party complaining of an error in the trial 
court to show affirmatively that the result 
would have been different if the error had 
not been committed. The difference in 
importance between an error in the hurly- 
burly of the actual trial and in the calm of 





a court of review under the urgent argument 
of counsel for plaintiff in error and the 
microscopic vision of an analytical but 
technical mind on the supreme bench is 
very great. 

The complaints that the courts are made 
for the rich and not for the poor have no 
foundation in fact in the attitude of the 
courts upon the merits of any controversy 
which may come before them, for the judges 
of this country are as free from prejudice in 
But the 
inevitable effect of the delays incident to the 
machinery now required in the settlement 


this respect as it is possible to be. 


of controversies in judicial tribunals is to 
oppress and put at a disadvantage the 
poor litigant and give great advantage to 
his wealthy opponent. I do not mean to 
say that it is possible, humanly speaking, 
to put them on an exact equality in regard to 
litigation; but it is certainly possible to 
reduce greatly the under 
which the man of little means labors in 


disadvantage 


vindicating or defending his.rights in court 
under the existing system, and courts and 
legislatures could devote themselves to no 
higher purpose than the elimination from 
the present system of those of its provisions 
which tend to prolong the time in which 
judicial controversies are disposed of. The 
shortening of the time will reduce the 
expense because, first, the fees of the 
lawyers must be less if the time taken is not 
so great; second, the incidental court fees 
and costs would be less. 

Again, I believe that a great reform might 
be effected, certainly in the federal courts, 
and I think too in the state courts, by a 
mandatory reduction of the court costs and 
fees. In the interest of public economy we 
have generally adopted a fee system by 


.which the officers of the courts are paid, 


Human nature has operated as it might have 
been expected to operate, and the court 
officers, the clerk and the marshal, have not 
failed, especially in the federal courts, 
to make the litigation as expensive as 
possible, with a view to making certain the 
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earning of a sufficient amount to pay their 
salaries. The compensation of the officers 
of the court and the fees charged ought to 
be entirely separate considerations. The 
losses which the government may have to 
suffer through the lack of energy in the 
collection of costs and fees should be remedied 
in some other way. The salaries of the 
court officers should be fixed and should be 
paid out of the treasury of the county, state, 
or national government, as the case may be, 
and fees should be reduced to as low a figure 
as possible consistent with a reasonable 
discouragement of groundless and unneces- 
sary litigation. I believe it is sufficiently in 
the interest of the public at large to promote 
equality between litigants, to take upon the 
government much more than has already 
been done the burden of private litigation. 
What I have said has peculiar application 
to the federal courts. The feeling with 
respect to their jurisdiction has been that 
limited as it is now to cases involving not 
less than $2000, the litigation must of 
course be between men better able to 
undergo its expense than in causes involving 
a less amount, and therefore that high fees 
and costs are not so objectionable in those 
courts as in the state courts. I think this 
has been a very unfortunate view and has 
been one of the several grounds for creating 
the prejudice that has undoubtedly existed 
in popular estimation against the federay 
courts as rich men’s courts, In _ those 
courts suits for damages for personal injury, 
of which many are there by removal of 
defendant, are generally brought by poor 
persons, Then the expense of litigation in 
patent cases is almost prohibitive for a poor 
inventor, It forces him into contracts that 
largely deprive him of the benefit of his 
invention. 
might be done by the supreme courts 
reforming the equity procedure and the 
bill of costs. 

I think another step in the direction of the 
dispatch of litigation would be the require- 


ment of higher qualifications for those 








In respect to patent cases much 






judges who sit to hear the cases, involving 
a small pecuniary amount. The system bh, 
which the justices of the peace who ha\ 
to do with smaller cases are nonprofession 
men and not apt in the disposition 
business is hardly a wise feature of t! 
present system. The poor should ha 
the benefit of as acute and able judges 
the rich, and the money saved in the smal 
salaries of the judges of the inferior cou: 
is not an economy in the interest of 
public. Under able, educated, and well-p: 
judges who understand the purpose of + 
law in creating them, I am quite sure tht 
the people’s courts as they are called co: 
be made much more effective than tl 
are for the final settlement of cont: - 
versies. 

Another method by which the irritation 
the inequalities in our administration 
justice may be reduced is by the introduc- 
tion of a system for the settling of dam: 
suits brought by employees against pul 
service corporations through official arbit:.:- 
tion and without resort to jury trials. Such 
a system is working in England, as I ain 
informed. Under the statute limitations 
are imposed upon the recovery of the 
employee or his representatives propor- 
tioned to his earning capacity. The hearing 
is prompt and the payment of the award 
equally prompt, and. in this way a large 
mass of litigation that now blocks our 
courts would be taken out of our judicial 
tribunals and be settled with dispatch. 
Of course it would not be proper or possible 
to prevent the plaintiff litigant from 
resorting to a jury trial if he chooses, but I 
believe that the result would be very largely 
to reduce the character of such litigation. 
The truth is that these suits for damages 
for injuries to employees and passengers 
and to trespassers and licensees have grown 
to be such a very large part of the litigation 
in each court, both in courts of first instance 
and in courts of appeal, and involve so much 
time because of the necessity for a jury trial, 
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and special statutory provision for their | 
settlement by arbitration or otherwise be | 


made. These are the cases which create 
most irritation against the courts among 
the poor. This is peculiarly true in such 
cases in the federal courts, 

No one can have sat upon the Federal 
Bench as I did for eight or nine years and 
not realize how defective the administration 
of justice in these cases must have seemed 
to the defeated plaintiff, whether he was 
the legless or armless employee himself or his 
personal representative. A non-resident rail- 
way corporation had removed the case which 
ha’ been brought in the local court of the 
county in which the injured employee lived 
to the federal court, held, it may be, at a 
town forty or one hundred miles away, 
To this place at great expense the plaintiff 
was obliged to carry his witnesses, The 
case came on for trial, the evidence was 
produced, and under the strict federal rule 


as to contributory negligence or as to non- 


liability for the negligence of fellow-ser- 


vanits, the judge was obliged to direct the jury 


to return a verdict for the defendant, Then 
the plaintiff’s lawyer had to explain to him 
that if he had been able to remain in the 
state court a different rule of liability of the 
company would have obtained and he would 
have recovered a verdict. How could a 
litigant thus defeated, after incurring the 
heavy expenses incident to litigation in the 
federal court, with nothing to show for it, 
have any other feeling than that the 
federal courts were instruments of injustice 
and not justice, and that they were organized 
to defend corporations and not to help the 
poor to their rights. I am glad to be able 
to say that under the Interstate Commerce 
Employers’ Liability Act much of this 
occasion for bitterness against the federal 
courts and their administration of justice will 
be removed, and I believe it would greatly 
add to the popular confidence in the fed- 
eral courts if a federal statute were enacted 
by which under proper limitations official 
arbitration could be provided for settling 
the awards to employees so desiring in such 





cases as arise in the carrying on of interstate 
commerce. We cannot of course dispense 
with the jury system. It is that which 
makes the people a part of the administra- 


| tion of justice and prevents the possibility 
| of government oppression; but every means 
| by which in civil cases litigants may be 


induced voluntarily to avoid the expense, 
delay, and burden of jury trials ought to 
be encouraged, because in this way the 
general administration of justice can be 
greatly facilitated and the expense inci- 
dent to delay in litigation can be greatly 
reduced. 

I listened with professional pride yester- 
day, as every lawyer must have done, to the 
deserved encomiums which Senator Lindsay 
paid to the members of our profession and 
their willing sacrifices in every crisis in our 
country’s history. Certainly no one has a 
profounder admiration than I have for the 
important part which the members of our 
profession must play in making a permanent 
success of self-government. I venture to 
suggest, however, that in respect to these 
details of our profession, these technicalities 
out of which can grow real abuses, there is 
sometimes a disposition on the part of the 
members of our profession to treat litigants 
as made for the courts and the lawyers, and 
not the courts and lawyers as made for 
litigants. 
committees of the legislature draft the codes 
of procedure, there is not as strong an 
impelling force as there ought to be to 
make the final disposition of cases as short 
as possible. 

There is a story among the traditions of 
our Ohio bar that a Mr. Nash, who had 
written a book generally used to aid practi- 
tioners in Ohio before the adoption of the 
code of procedure in 1851, was very indig- 
nant at the enactment of that new measure, 
and he severely condemned it. Hesaid that 
the ccde was a barbarous arrangement under 
which a suit could be brought against one 
man, judgment taken against another,andan 
execution issued upon that judgment against 
any good man in the state of Ohio. Now our 


As it is lawyers who in judicial 
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profession is naturally conservative. It is 
our natural disposition to have things done 
in an orderly way and to believe that the 
way in which things have been done should 
not be departed from until we clearly see an 
opportunity for improvement. I do not 
object to this spirit. Especially in this 
country, I think there will be progressive 
movements sufficient to prevent such con- 
servatism from being a real obstruction 
to our general progress. I venture to think, 
however, that in the matter of procedure and 
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| in the adoption of special methods a1 
| systems for the settling of classes of cont: 


be careful that t! 


conservatism does not k 


tion, from adopting the reforms which ; 
in the interest of equalizing the adminis 
tion of justice as far as possible betw 
the rich and the poor, 


Hor SprinGs, VA., August, 1908. 
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A BILL 


By DoNALD 


7 *HOUGH properly grateful for the toast- 
“ master’s kindly introduction, I must 
confess myself also slightly disappointed. 
I |}.ad hoped that he, perceiving the melan- 
ch ly aroused by the prospect of ‘‘ youth’s 
sweet scented manuscript,’’ devoted to a 
mst ponderous text, would attempt to 
lighten the anticipatory gloom by men- 
tic xing my prospective authorship of several 
va'uable legal works, including a monograph 
on ‘‘ Direct Appeal to the Supreme Court 
in Cases Involving a Contingent Fee,” a 
suvject of keen interest to all young 
lavvers, a treatise on ‘“‘ How to Come 
int» Equity with Clean Hands—in Chicago,”’ 
acomprehensive study of courtcalendars, 
itled ‘‘The Need for Restraints on 
sed Cases under the Rule against Perpe- 
ies.”’ He might have referred also to 
recent reappointment by the Governor 
in that non-lucrative 


an 
en 
Pa 
tui 
m) 
for a second term 
but highly honorable office of notary public. 
Such tactful references by the Chair, fore- 
arming me with an established reputation, 
would have relieved me of the necessity 
of discussing my subject at all, whereat 
your gratitude would have been exceeded 
only by mine. Of course it is a serious 
subject, but I have noted a recent tendency 
towards postprandial discussion of most 
weighty affairs — as for example that ban- 
quet which was gladdened with the intoxi- 
cating treat of hearing Indiana’s favorite 
Beveridge recite ‘“‘ Crossing the Bar.” The 
occasion, by the way, was commemorated 
musically in that popular ditty entitled 
“The Tale of a Cocktail on the Fairbanks 
of the Wabash far away.” 

Emboldened therefore by 
which gradually take the place of vertebre 
in the spine of a lawyer, I shall endeavor 
to speak to you tonight with all the nervous 
solemnity of the valedictorian. 

For the benefit of the ladies present, 


precedents, 
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perhaps I had best venture at the outset 
to define my subject, which may also serve 
to save their respective escorts the embar- 
rassment of similar attempts. A bill in 
equity is a petition presented to a court, 
wherein it is urged that the petitioner is a 
good and noble man who would not harm 
a vagrant kitten but dearly loves his fellow- 
men and has always tried to live within the 
law of the land; that unfortunately he is 
in a situation where the defendants, who 
are persons very little above the level of 
pickpockets and porch-climbers, have an 
advantage of him, which, sad to relate, 
the strict letter of the law upholds; that, 
however, right and justice, as distinguished 
from law, which is merely a rule of conduct, 
are on his side; wherefore he asks the aid 
of a Court of Equity, where the chancellor 
has the reputation of being short on law 
but long on justice. 

One of the most pleasing and accommodat- 
ing features of a bill in equity is service by 
publication, whereby it is possible to settle 
the rights of any number of persons in one 
suit without their knowledge, whereby they 
are saved the expense of employing lawyers, 
who, as a matter of professional etiquette, 
would disagree with each other as to every 
step taken in the cause, although perhaps 
in entire harmony as to the result desired. 
To avoid all this fuss it is only necessary 
to make affidavit that the parties on due 
inquiry cannot be found. A notice to them 
is then set up in the smallest known type 
and inserted in a newspaper of general 
circulation. A newspaper of general circu- 
lation is one which publishes a judicial 
opinion now and then, a few advertisements 
and four to ten pages of legal notices and 
is read exclusively by office boys. It being 
well recognized that Sunday newspapers are 
read quite thoroughly, publication on Sun- 
day has been held improper, as is also 
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publication in a German newspaper, prob- 
ably on account of the Teutonic habit of 
reading a paper from the front page straight 
through the want ads. It must be obvious, 
however, that the newspaper of general 
circulation, as first defined, fulfills the 
needs of the situation completely, since 
any one informed by palmistry or astrology of 
the pendency of litigation affecting his 
interests, commenced by a tall blond 
gentleman, knows just where to look for 
a more concrete statement of time and place. 
In the absence, however, of any such super- 
natural opposition, complainant’s solicitors 
normally are enabled to sublet the defense 
of a few friendly defendants, default the 
rest on service by publication, and proceed 
stealthily to final decree under cover of 
darkness such as Egypt never knew. 

Now it may be the impression of some of 
those present that I am endeavoring to 
discredit this valuable practice. Far be 
that from my purpose. On the contrary, 
I wish to propose an extension of the pro- 
cedure. It seems to me that the necessity 
of notifying parties defendant has been a 
barrier to the advancement of equity up 
the mountain-side toward the summit of 
poetic justice. I would advocate the prac- 
tical elimination of defense by treating all 
defendants as unknown owners. Why not 
simply state, without mentioning names, that 
all persons having any interest in such and 
such property or situation shall appear on a 
certain day or forever hold their peace? If 
a man does not know what his interests are, 
he ought to lose them. If ignorance of the 
law, contained in several thousand reports 
and several hundred statutes, is no excuse, 
certainly ignorance as to one’s own property 
rights should not be permitted to delay 
justice. 

This extension of equity’s sway would 
permit the wronged individual or outraged 
community to check speedily the abuses 
of undefined masses of men and capital. 
Think of the wondrous relief to be afforded 
by an injunction restraining anyone from 





raising the price of any food-stuff without 
permission of the Court! Think of the ease 
of trust-busting were it possible to enjoin, 
once and for all, past and future combina- 
tions in restraint of trade, leaving the fer 
of contempt hanging, like the sword of 
Damocles, over the entire business world |! 

Were such procedure established ther: 
one bill which I would like to have a part 
drawing and filing. The cause would 
entitled ‘‘ The Lawyers of the United Sta‘«s 
vs. Clients in General.” The bill wou! 
state, as our grievance, that we, the lawy r 
aforesaid, have, ever since the adoption « 
the Constitution, striven manfully to prot 
and defend the interests of our clients; t! 
we have, in their behalf, devised and creat 
annulled and abrogated laws, decisions 
fundamental rights and privileges; that we 
have forsaken the family fireside, the car: 
table, the golf-links, and even the churchi:s 
have deprived ourselves of the compani:1 
ship of wives, children, sweethearts, an 
friends of boyhood days to hasten to th 
aid of our clients when in distress, in custod 
of the law, under cloud of injunction, or 
pressing need of voluntary bankruptcy ; th: 
we have been loyal and faithful to 01 
trusts and other wicked corporations; thc 
we have done all of these things in 1! 
interests of justice, humanity, righteousnes 
and a small reward, to wit, a fee; th: 
therefore, what we have done has been do 
for others — whereby we should be known 
as the amalgamated altruists of the world 
and our clients should have been grateful 
and pleased with the services rendered and 
have said no more, 

The bill would go on to show that never- 
theless our ingrate clients often charge that 
we draw documents, pleadings, and other 
legal papers in language so obscure and 
indecisive that they cannot tell what the 
papers which they have signed mean and 
must employ other lawyers and _ finally 
appeal to the courts for information; and 
that they often charge that we use tricks 
and strange devices to sustain bad cases; to 





10ut 
ease 
oin, 
ina- 
fear 


card- 
ches, 
nion- 
and 
> the 
stody 
or in 
* that 
» our 
- that 
n the 
sness, 
that, 
done 
nown 
world 
ateful 
d and 


never- 
e that 
other 
e and 
at the 
n and 
finally 
1; and 
tricks 
ses; to 


A BILL IN EQUITY 451 





which we, the complainants, would reply by 
stating that as a matter of fact we are forced 
to refuse at every term of court to attempt 
to defend the indefensible, sustain the in- 
valid, and prove the unprovable, and that it 
is not an uncommon experience for a lawyer 
to be asked by these same complaining 
clients that documents should be drawn in 
fit\ing language so that should their inter- 
ests change in the course of succeeding years 
these documents could be interpreted in 
whatever light might be deemed advisable. 

in the interrogating part of the bill 
inquiry would be made of clients in general 
as to whether they have not furnished 
a plaintiff for every bad case and a defendant 
for every unjust defense; whether they 
do not frequently furnish a great many 
Witnesses to prove a fact which is, to speak 
euphoniously, speculative; whether they 
do not frequently tell one story in a lawyer’s 
office and another on the witness stand and 
then allege that the attorney lost the case; 
whether they have not, in the entire history 
of the law, individually furnished the 
motive, encouragement, and reward for 
every action of a lawyer of which collect- 
ively they have subsequently complained. 
The bill would conclude with a prayer 
for temporary injunction restraining clients 
from casting any more of their sins upon 
the lawyer whom they employ, until the 
further hearing of the cause, to be held on 
the day after the Day of Judgment. 

Viewed seriously, of course such an 
expansion of chancery would appeal to all 
as absurd, but would it not more nearly 
serve the ends of justice than stch restric- 
tions of equity powers as are being urged 
by many tongues today, particularly as 
to the process of injunction? Is this 
not a proper time for members of the bar 
to re-examine the history of equity juris- 
diction and in its light see whether the 
present protest is intelligent or whether 
it springs from ignorance and shortsighted 
self-interest? 

In the first place we know well that the 





spread of chancery authority was caused by 
the need, arising largely from the oppressions 
of wealth and power, for a judicial tribunal 
whose jurisdiction could not be marked 
by metes and bounds. 

Yet today the bitterest cry against the 
free-handed power of the chancellor is 
‘raised by those for whom his jurisdiction 
was created, by those for whose greatest 
benefit it should always operate — by those 
broadly described as commoners, It is a 
reiteration of that mistake as old as govern- 
ment itself — revolt against the institution, 
regardless of its vice or virtue, bred from 
antagonism to the actions of individuals. 

Do those who would chain the arm of 
the chancellor recognize that, in civil 
actions, he is the modern wielder of the 
pardoning power of the executive? In a 
brief historical survey it will be recalled 
that the Chancellor was originally the 
King’s Secretary, an office antedating the 
Conquest. Litigants, helpless against the 
rigor of the common law, naturally 
addressed. petitions to the King, Council 
and Parliament, which were referred to 
the Chancellor with such regularity that 
in time the custom arose of addressing 
them to him directly. During the reign 
of Edward II the Chancellor’s Court 
gradually became a separate institution, 
and on precedents growing out of this 
establishment is based modern equity juris- 
prudence. Therefore, while the executive 
today personally retains the pardoning 
power as to life and liberty, equity, 
unhampered by statute, represents execu- 
tive clemency applied to rights of property. 
Whom shall this power natually operate 
most to relieve — the wealthy and powerful 
or the oppressed, the unfortunate, and the 
downtrodden? Is it not altogether fitting 
that members of the bar, remembering 
that one step backward presages many 
more, should with one accord warn those 
who seek to confine equity that they are 
merely attempting to restrict the freedom 
of appeal to executive discretion for relief 
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from the injustice or inadequacy of inflexible 
law? The present attack on equity is, 
furthermore, an attack upon a fundamental 
principle of our government. Be it ever so 
cunningly hidden, arbitrary limits for the 
judicial enforcement of law can mean but 


one thing in the last analysis — the substitu- | 


tion of the principle of a privileged class for 
the present constitutional requirement of 
equal protection. Let those who seek to 
establish a privileged class beware lest they 
be not the chosen ones! To shackle the hands 


of the court is to challenge its impartiality, 


If a judge is open to that charge the cour 


should not be deprived of power — 
man should be deprived of office. As | 
as the court is sitting to administer jus‘ 


| let the substantive laws be changed as 


will, but insist that law enforcement 
not put into manacled hands — insist t 


| the law, whatever it may be, shall 


enforced in the same manner against ev 
man, of whatsoever class or condition of ! 


Cuicaco, ILt., August, 1908. 
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IS IT USURPATION TO HOLD AS VOID 
UNCONSTITUTIONAL LAWS? 
By Wittram G, Hastinos. 
A PPARENTLY from a desire to dis- | the law. They have been widely circu- 


+ credit the Federal Supreme Court and 
diminish its influence there have been many 
recent denials of its original authority to 


hol’ an act of Congress void, as being un- | 


corstitutional, Of course the same ques- 
tion has at some time arisen in each state, 
un!ss, as most of them have not, it has 
un‘ juivocally conferred such powers on its 
Suyseme Court. constitution 
ma\ing and construing began on this side 
of «he Atlantic it been 
solved as Marshall 
nearly everyone supposed the question was 
pui to rest long ago and that Professor 
Th: yver’s paper before the Chicago Congress 
of \urisprudence in 1893, published in the 
Harvard Law Review (Vol. vii, p. 129), had 
sai the final word on that subject. 

ne Chief Justice of North Carolina, how- 
ever, in the Independent for September 26th 
last, in a signed article declares that it is a 
flat usurpation, though now perhaps so 
firmly established as to be irremovable. 
The dean of the law school of Dickinson 
College, Pennsylvania, in the North Amert- 
can Keview for the 16th of the same month, 
more cautiously pronounced the intention 
to yrant such a power as doubtful, and 
proceeded to give a number of grounds 
which convince him that no such power 


Ever since 
has invariably 


solved it. Probably 


> 


pare 


was meant to be given. 

When a governor of a Western state a 
few years ago declared that the power of 
the Federal Supreme Court to overturn an 
Act of Congress was a mere usurpation of 
John Marshall’s without warrant or even 
countenance in the Constitution, it merely 
caused a ripple of amused comment as an 
ebullition of personal eccentricity. The 


utterances above mentioned are by accred- 
ited professional and official expeunders of 


| 
| 





lated and commented upon by the public 
press. A still more notable, perhaps, 
though different one, was President E. J. 
James’s address at Jamestown as represen- 
tative of this state, and its university, on 
Illinois Day. He did not hesitate to declare 
the whole mass of judicial interpretation of 
the Federal Constitution since Marbury v. 
Madison was decided in 1803 to be artificial 
in character and dictated by the necessi- 
ties of the Federal Government. He de- 
clared that it had distorted the Constitu- 
tion beyond recognition by its makers; 
and that to preserve respect for law and 
the courts such interpretation must stop. 
He thought that with the present instru- 
ment, stopping the process of modification 
would be suicidal and that the only alter- 
native is a new one, This official declara- 
tion by a representative of a great state on 
an important public with the 
others, indicates that the relation of the 
Supreme Court to Congress and the people 
is, at this tithe, a matter of live public 
interest. 

Dean Trickett and Judge Clark have 
suggested laying the axe to the root of all 
our constitutional interpretation by deny- 
ing any such function to the court, or 
rather by asserting that it was never really 
bestowed, They each, however, admit that 
the uniform practice and decisions of the 
entire country are, and always have been, 
against them. Their discussion would be 
entirely academic were it not that the most 


occasion, 


important question as to any decision of 
the courts is always, Has it been ratified 
and submitted to by public opinion and the 
parties concerned? If decisions are to be 
of value they must have that kind of an 
imprimatur as Well as the official one. 
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To the getting of such a ratification for 
any conclusion of our Federal Supreme 
Court it is manifestly necessary that its 
determination be not generally regarded as 
an exercise of usurped power. If the 
charge of usurpation is not well founded, 
and the intention, on the part of the mem- 
bers of the federal convention who pro- 
posed, and of the state convention which 
adopted, the Constitution, and of their con- 
stituents who put it in practice, to confer 
this power upon the court can be clearly 
shown, it ought to be done. 

It is necessary, also, to meet this new 
discussion because it takes somewhat differ- 
ent ground from that where Marshall, in 
Marbury v. Madison, following the 78th 
paper of the Federalist, put the question. 
The present discussion, as embodied by 
Judge Clark and Professor Trickett, assails 
Marshall’s and Hamilton’s assumption that 
written constitutions are laws, supreme 
laws, and therefore, of course, to be recog- 
nized as such by the courts where they are 
involved in the determination of private 
rights of genuine litigants. The constitu- 
tions purport to be laws; the judges swear 
to maintain and support them, and of 
course must give effect to them in their 
judgments when private rights under them 
are asserted. This ‘“‘simple and severe line 
of argument,”’ as Professor Thayer called it, 
had prevailed in all the states where the 
question had arisen before 1788, is used by 
Hamilton in the Federalist, controlled the 
intervening decisions till applied by Mar- 
shall in Marbury v. Madison, and has uni- 
versally prevailed ever since throughout 
this country. Not so, however, in other 
countries, except as they have imitated us. 

Of course, as Marshall pointed out in 
Marbury v. Madison, the Federal Constitu- 
tion does declare that it and laws and 
treaties made in pursuance of it “shall be 
the supreme law of the land and the judges in 
every state shall be bound thereby, anything 
in the laws or constitution of any state to 
the contrary notwithstanding.”’ This, says 





Marshall, expressly includes the Constitu- 
tion and mentions it first among laws, and 
by another clause, jurisdiction is extend d 
to all cases arising under it. His claim, that 
this does give express authority to the 
judges to apply the Constitution to acts of 
Congress, when it is involved in one of <4e 
“‘cases,’’ is seldom much discussed by | is 
opponents and not at all by the recent ones 

The other ground, however, for the © s- 
sumption that American constitutions « re 
law for the courts as well as political ru es 
for the guidance of legislatures and peop':s, 
namely, that such a character is insepara! Je 
from written constitutions, must be givon 
up. Too many such constitutions are n w 
in the world which claim no such le:al 
character, which are wholly political, aud 
upon which the courts predicate no actin, 
So far as the argument of Marshall is drawn 
from the nature of written constitutions, 
it is now recognized as question begging. 
Evidently, to admit that the courts vet 
their powers from the constitutions, and then 
in addition that the Constitution is silent as 
to the power, is to concede the power away, 
as Chief Justice Gibson showed in 1827, 
in Eakin v. Raub, 12 S. R. 330. 

Gibson just as definitely begs the question 
on the other side by assuming that only a 
definite and express bestowal of such a 
power in unequivocal terms could convey 
it; and that we must refuse to admit the 
possibility of its being conveyed by merely 
establishing courts, authorizing them to 
pass upon claims of private right, and then 
enacting constitutional provisions expressly 
for the protection of such rights against the 
legislature. It is by no means surprising, 
in view of the fact that the early state 
constitutions were made during the attempt 
of the colonies to assert rights against the 
legislation of the Imperial Parliament; and 
the Federal Constitution so quickly followed 
that struggle that Gibson’s assumption 
has never been accepted by professional 
opinion in this country, nor by unprofes- 
sional opinion except when smarting under 
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some particularly disliked decision. Both 
assumptions ignore the real question of 
fact: Were these constitutional provisions 
intended as mere political rules or as laws 
to guide the courts? 

The recent objections take the new line, 
an entirely legitimate one, of seeking to 
show, as a matter of fact, by contemporary 
anc subsequent utterances and acts of the 
Federal Convention and its members that 
it could not have been the intention of the 
framers and adopters of the Federal Consti- 
tution to give the Supreme Court any such 
pover, If this can be done the ground has 
gone from under Hamilton, Marshall, and 
Gib:on, all three, and their whole discussion 
left in the air, 

I: Professor Trickett and Judge Clark 


can show clearly as a historical fact that the 
intention to give this power was not in the 
gencral public mind, even if some persons 
did entertain it, there is enough uncertainty 
in ihe words of the Constitution so that 
the “parole evidence” of the surrounding 


circumstances and of contemporary inter- 
pretation should be taken. 

The clause of the Constitution given above 
is not very explicit as to anything but power 
over state legislation. If circumstances 
enough to conclusively show that the in- 
tention was only to give power over state 
legislation can‘be brought forward, it should 
be done even after the one hundred and 
four years since Marshall's decision. 

Judge Gibson said in 1827 in his dissenting 
opinion in Eakin v. Raub, above cited, that 
if he could overcome Marshall’s argument 
he should rest content in the belief that 
no one could make astronger one, Prob- 
ably Judge Clark and Professor Trickett 
would neither of them claim that they 
have exhausted their side of the contention, 
but both may be assumed to have put forth 
their strongest facts. If there is, in truth, 


nothing stronger to be urged against the 
court’s continuing to hold laws to be void 
when they are unconstitutional than they 
have brought forward, it is thought that 








Marshall’s interpretation is by no means 
overthrown. 

The question to be considered from this 
purely historical standpoint is simply: Did 
the proposers and adopters of the Consti- 
tution and their constituents who put it in 
practice intend that the Supreme Court in 
passing upon questions of private right 
should treat it as a body of paramount law 
so far as it concerned such questions and 
congressional legislation affecting them, or 
should treat it as a body of political rules 
whose conflict or harmony with congres- 
sional acts would in no way concern the 
court, It is doubtful if either Judge Clark 
or Professor Trickett will venture to assert 
the second alternative, but in this instance 
it seems that or the other must be 
taken, They are attacking a hundred-year 
long interpretation on the ground that it 
is clearly wrong. It is for them to leave it 
at rest, unless they can show that the Con- 
stitution was not meant for “law” to con- 
trol judicial action, but as rules for political 
guidance. 

That the great indirect political effect of 
legal use of the Constitution was not fully 
realized then, and frequently is not even 
now, need not be denied. That some, 
who best understood it said little about it, 
may be granted; but the proofs offered by 
its assailants are far from showing that the 
legal power itself was not intended to be 
given, 

Judge Clark’s proofs may be first con- 
sidered. Aside from his bitter complaint 
as to practical results they are two, the 
four times voting down of the proposition 
to associate the judiciary with the execu- 
tive in the veto power, and the extent to 
which the court is left dependent for its 
actual power upon Congressional legislation. 
He says that not a line of the Constitution 
can be cited for the power which the court 
exercises of holding laws to be unconstitu- 
tional, and that the four votes upon the 
veto propositions were all refusals to confer 
it. 


one 
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If his proposition were true that on June 
5, June 6, July 21, and August 15 the 
Federal Convention refused to give this 
power, which was subsequently assumed, 
the express terms in the Constitution are 
not strong enough to meet his argument. 
It is not, however, true. The votes on 
June 4, June 6, July 21, and August 15 
Were upon a quite different proposition, 
and the debate on them conclusively shows 
that, so far as the Constitutional Conven- 
tion was concerned, the judicial power to 
pass on the constitutionality of acts of 
Congress was intended and believed to 
have been conferred. 

“The Documentary History of the Fed- 
eral Constitution” published by the De- 
partment of State in 1900: is within the 
reach of the humblest library. Its Volume 
iii, is a reprint with all erasures and inter- 
lineations of Madison’s Journal of the 
Debates in the Convention. The citations 
below are to Vol. iii, of this official publi- 
cation. 

No proposal resembling the 
scribed by Judge Clark was made on June 5s, 
but on June 4, 1787, Sec. 8 of Randolph’s 
proposals for a Federal Constitution came 
up for consideration in committee of the 
whole. Doc. Hist. III, p. 54. It appears 
on page 18 of the same volume, It was 
substantially unchanged on the three sub- 
sequent mentioned by Judge 
Clark when it came before the Convention. 
It reads as follows: 

“8. Res’d, that the 
convenient number of the National Judi- 
ciary ought to compose a council of revi- 
sion with authority to examine every act of 
the National Legislature before it shall 
operate and every act of a particular legis- 
lature before a negative thereon shall be 
final and that the dissent, of the said Coun- 
cil shall amount to a rejection unless the 
act of the National Legislature be again 
passed, or that of the particular legislature 
be again negatived by ———— of the mem- 
bers of each branch,”’ 


one de- 


occasions 


Executive and a 





This ‘‘proposal” coming up on June 
Committee of the Whole, on motion of Gx 
of Massachusetts, was postponed by vot: 
six states to four, in order to take up a s 
stitute offered by him. that the execut 


alone be given such powers. This pro 
sition also failed. In the debate G 
said, ‘“‘In some states the Judges 


actually set aside laws as being against 
Constitution, This done, 
general approbation. It was quite for 
to the nature of the office to make t! 
judges of the policy of public measur 
Doc, Hist. III, p. §5. 

As appears from page 76 of the si 


was too, V 


volume, on June 6 James Wilson move 
this 
supported 


reconsideration of 
Sec. 8. He 
Madison, as was quite natural, the pri 


postponement 
was warmly 
sition being supposed to have really e: 
The latter has 
served his own speech, p. 77. It seek 
meet the objections, first, that such 


nated from Madison, 


ticipation in making the laws will bias 
judges in passing on them; and, seco 
that the departments of government sho 
be kept distinct. The functions of pas 
on the Constitution as on other laws 

assumed throughout, and his effort was 
show that this proposed veto power wo 
not interfere with that function. 


July 21st, Wilson again brought forwar 


the same proposition as an amendment 
a later clause of Randolph’s plan and a: 


additional means for the judges to preserv 
Mad 
son’s account of the debate, pp. 390-3: 


the independence of the Judiciary. 


is extremely interesting. It shows con 
sively that both those who favored 


those who opposed the proposition regar 


Both sides agree that as judges they 
have a negative on the constitutionalit 
legislation when it comes up in cases be! 
them. 
395 and Mason’s, p. 397.) 

Mason, the Virginia planter, seems 


(See especially Martin’s speech, 


)9, 
lu- 


and 
led 
it as something wholly distinct and differe1 
from the ordinary functions of a juds 
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pecially able to point out to our modern 
jurists the difference between a direct voice 
in all legislation by sharing the executive 
veto, and merely passing upon the conform- 
ity of such legislation to the Constitution, 
when a claim of private right brings up the 


question, 
Madison himself, finally, brought up the 
same proposition for the fourth time on 


Au’. 15th merely adding the proportion of 
members of each house who should be 
required to pass legislation over such veto. 
All the states but Maryland, Delaware, and 
Vir-inia voted against it though Gouver- 
neus Morris earnestly supported it. How 
Mr. Trickett can claim Morris for a dis- 
beli:-ver in the court’s power to hold laws 
voi. if contrary to the Constitution is 
har! to see in view of this debate, ‘He 
could not agree that the Judiciary should 
be bound to say that a direct violation of the 
Constitution was law,” p. 538. 

Dickinson thinks, indeed, that no such 
power “ought to exist’’ but was “at the 
same time at a loss what expedient to 
substitute,” p. 538. Pinckney opposed the 
proposition because “‘it will involve them 
in parties (i.e., the judges) and give a pre- 
vious tincture to their opinions,”’ Mercer 
“heartily approved the motion.” He “‘dis- 
approved that the judges as expositors of 
the Constitution should have authority to 
declare a law void; laws ought to be well 
and cautiously made and then uncontrol- 
lable.’ Was this thing that he heartily 
approved the same that he disapproved? 
Do his efforts to arrange things so that the 
laws should be ‘“‘well made and then uncon- 
trollable” indicate that he thought them 
uncontrollable as they were? Does Dickin- 
son’s dislike of this power and anxiety to 
“substitute” something else for it indicate 
a doubt of its existence? 

No judicial function was in question in 
this discussion and it is clear that it was so 
understood, and that Sec. 8 of Randolph’s 
proposals was rejected for that reason, 
All parties assume that the Constitution is 





to be law and applied as such by the courts. 
Neither those who wanted more power 
for the judges, nor those who feared what 
they had, questioned their right and duty 
to apply the Constitution as supreme 
law. 

Madison urged a people’s ratification for 
the Constitution in order to make it a “law” 
and not a “treaty,” precisely in order for 
the courts to enforce it. ‘‘A law violating 
a constitution established by the people 
themselves would be considered by the 
judges null and void.”” Doc, Hist, III, 411, 
As Patterson said, by the People’s ratifica- 
tion it would become “legally paramount.”’ 
Id. 156. 

Wilson’s opinion as clearly appears in the 
debates of the Convention when he was 
urging this proposition for a council of revi- 
sion to include the Judges, Doc. Hist. III, 
Pp. 390, as it does from his lectures of 1792. 
Works, vol. i, p. 189. On the former occa- 
sion he wanted his council of revision 
among other reasons, because, ‘The Judges 
as expositors of the law would have an 
opportunity of defending their constitutional 
rights. But this power of the Judges did 
not go far enough. Laws may be unjust, 
unwise and dangerous; and yet may not be 
so unconstitutional as to justify the Judges 
in refusing to carry them into effect. Let 
them have a share in the revisionary power, 
etc,” 

Hamilton apparently did not touch upon 
this subject in the Convention; but he did in 
recommending its work to the people for 
adoption, in the 78th paper of the Federalist, 
where he anticipated almost completely 
the argument of Marbury v. Madison. 
Only one statement from the Federalist 
needs to be cited now, and that merely 
because no one dreamed of disputing it 
then, ‘‘A constitution zs 71 fact and must 
be regarded by the judges as a fundamental 
law.”” Lodge Edition, p. 485. There was 
no seeking on his part to cajole people 
with the idea of adopting a body of political 
maxims, 
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There is neither space nor need to go over 
the history of the adoption of the Consti- 
tution and the discussions in the State 
Conventions, The popular conception was 
always and everywhere the one so brusquely 
declared by Hamilton above. No other 
conception was possible to a people which 
had just carried through triumphantly a 
struggle, for what they, perhaps mistakenly, 
regarded as constitutional rights, against 
the imperial parliament of Great Britain. 
That struggle began, as John Adams de- 
clares, With Otis’s argument in 1761 against 
any constitutional right in Parliament to 
authorize the writs of assistance and his 
effort .to have the act, if construed as 
authorizing them, held void. For that 
victorious people any rule, that the constitu- 
tional courts might not award litigants their 
constitutional rights because of danger of 
conflict with the legislature, would have 
been impossible. Their history and con- 
ditions had made the constitutions in 
America so far as they affect private rights, 
bodies of law, whatever they may be else- 
where, Hamilton recognized this. So, he 
apparently thought, did everybody else, and 
there was only need for the brief and em- 
phatic declaration above quoted from the 
Federalist. 

What would Judge Clark say as to that 
North Carolinian ‘‘Hu Williamson” who 
appeared as that State’s delegate on the 
day of assembling, stayed’stoutly through 
all the work of the Convention and put his 
strong signature to the proposed Federal 
Constitution when it was done? Did Wil- 
liamson think these four refusals to admit 
the judges into a share in making all laws, 
to pass upon their policy, as well as their 
constitutional legality, were four denials of 
the latter power? After all four of these 
votes had been taken, on August 22, in 
debating the proposed forbidding of ex 
post facto laws, when Wilson said there was 
no need, that such laws violated the first 
principles of legislation and would never be 
proposed, Williamson declared: ‘“‘Such a 





eh 


prohibitory clause is in the constitution 
North Carolina, and, though it has been vi. - 
lated, it has done good there and may (o 
good here, because the judges can take hold 
it,’’ The italics are the present writer's, 
not Madison’s. The matter was too much 
a matter of course for even such silent co:- 
ment at that time. Doc, Hist. Vol. ['1, 
P. 593. 

The discussion on the four votes oa 
Randolph’s Sec. 8 has so fully shown +‘ 
minds of the framers that it seems ory 
necessary to appeal to what has been said 
as an answer to the other argume:‘s 
advanced by Mr. Trickett as well as » 
Judge Clark, that if they had meant 0 
clothe the court with such a power thy 
would not have left it so dependent on 
Congress for its organization, jurisdicti:n, 
and emoluments, and the judges subject to 
impeachment by Congress. The argum nt 
is utterly inconclusive. It may be uryed 
with at least equal force that, perceiving 
the latent political effect of the power in 
question, they meant to guard against its 
political development by placing the judges 
under the power of Congress, as Morris 
warned them they had done. 

President James’s complaint in his Jamis- 
town address is precisely that the court lias 
gone too far in supporting Congressional 
legislation instead of overturning it; that 
it has departed too greatly from the letter 
of the Constitution already, and will totally 
lose the respect of the people by going 
farther, if a new Constitution is not mace. 
His objection is not that too much power 
was given the court, but that, while nomi- 
nally a check upon Congress, in fact it has 
not been one. Mr. Trickett and Judge 
Clark seem inconsistent with themselves in 
their claim that the political weakness of 
the court, its subjection to legislation as to 
its appellate jurisdiction and as to its 
organization, and the liability to impeach- 
ment by Congress shows that there could 
not have been any intention to give the 
power to judicially annul legislation, ‘The 
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answer is that the power and the weakness 
were both considered in the debates over 
Randolph’s proposition, and the power 
deliberately left as it was. 

While the other two are crying out 
against an excessive power in the court, 
“not needed and not known in any other 
country,’’ President James’s trouble is that 
the court has not done and cannot do more 
to adapt a constitution, made for scattered 
states, to the needs of the industrial and 
commercial empire for which Congress now 
legislates; and that the effort to do so has 
overlaid the instrument with interpreta- 
tion like a disguise. Everything has the 
defects of its good qualities. A new con- 
stitution if made would be like the old one, 
a bundle of compromises, It must be 
admitted that constitutional compromises 
when brought into court are likely to show 
their seams; but so they do on the hustings 
and in legislative halls. The new consti- 
tution would have to be made legal or 





purely political, The courts would have to 
be given the duty to construe it or told not 
to do so, There is not likely to be found 
any one bold enough to propose the latter 
alternative. It is submitted that to start 
in with a new course of judicial interpre- 
tation on a fresh bundle of compromises 
would be throwing away a century’s time 
and effort. 

But a serious proposition to furnish a 
new constitution deserves a whole article to 
itself, and indeed many articles, It is 
referred to here to show how inconsistent is 
President James’s line of objection with the 
other claim of excessive usurped authority 
in the court. If the power to pass judi- 
cially upon the constitutionality of a law is 
usurped, then in the language of a friend 
from the Emerald Isle, “Sure it may be, 
but anyhow it was all provided for and 
acquiesced in more than fifteen years before 
it happened.” 


Lincoin, Nes., August, 1908. 
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ODDITIES 


OF THE CODE INSCRUTABLE 


By Harry RaNnpoLtpnu BLYTHE 


OME things are meant to be humorous 

and are humorous. Law has little to 

do with such things. They would not appear 

to advantage in the Digests or Reports. 

The solemn and the frivolous always were 
incompatible companions, 

Other things are meant to be humorous 
and are not humorous. ‘These things, like- 
wise, do not flourish in a legal atmosphere. 
The lawyer who introduces them into court 
has made a serious mistake in profession; he 
really ought to edit a comic weekly where 
‘ pathetic things are appropriate. 

Again, still other things are not meant to 
be humorous and are humorous. And all 
the calf-bound volumes of the world shelter 
a few of these things because they cannot 
help it. The lawgivers who send their 
exalted phrases sounding down to posterity 
are as helpless to guard against posterity’s 
smile as you and I, in our dreams, are 
powerless to say that the things we see are 
not realities. In each case there is no 
corrective faculty; neither the dreamer nor 
the humor is self-conscious. 

Judged by their time and the customs of 
the people, the excerpts set forth in this 
article are serious and sublime enough. 
But lapse of time, change of place, and 
difference of custom draw sharp effects. 
When anything is untimely, out of place, 
or in conflict with custom it is sure to be 
odd and liable to be humorous. 

We smile at the Puritan blue laws. These, 
however, are comparatively recent and once 
governed our own country. If, passing 
these by, one goes to the laws of a country 
peopled by a different race, professing a 
different religion and with a history com- 
puted not in centuries but in cycles, so that 
the laws still retain the dust of great an- 
tiquity, the absurd effects are not only more 
numerous but more delicious. We can: then 





laugh without the thought that our grand- 
fathers’ grandfathers displayed characteris- 
tics somewhat suggestive of an ass. 

Two volumes, looking very much as 


though they were derelicts on the lal 
ocean, came to my desk recently. One ° as 
a large, pretentious-looking creature with 


a style that marched so stately I surm:-ed 
the editor might have had military train .¢, 
Fact proves otherwise, however, for 
William Jones was one of the grea st 
scholars England ever produced; he mast« ‘ed 
thirteen languages and was conversant in 
twenty-eight others. This, the last boo of 
his career, bears the date, Calcutta, 1794, 
and labors under the inscrutable t 
“Menu Laws.” Before I turned the siiff, 
crackling pages I half believed it might bea 
code suitable for persual only by stewards, 
cooks, and society matrons who give ambi- 
tious dinners. I was shortly enlightened, 
as you will be presently. 

The other was small and gloomy looking, 
with time-bitten binding but withal pos- 
sessed of an aristocratic personality. On 
the inside of the front cover, still undimmed 
by the onslaughts of a century, was pasted 
an excellent cut of the Porchester coat of 
arms, Just how that emblem of greatness 
came to be placed there I will reserve for 
your fancy. Again I was faced by an 
inscrutable title, ‘‘Gentoo Laws,” by Mr. 
Nathanial Brassey Halhed. It bears the 
date, London, 1777, and, though the author 
failed to climb into the encyclopedias, yet 
he must have been scholarly (or judged his 
generation so), for he saw fit in his preface 
to promulgate an essay on the Sanskrit 
language, setting forth several pages of the 
original for the reader’s edification «and 
delight. 

I was not slow to determine that each of 
these volumes contained a code of the laws of 


ee 











XUM 





and 


vards, 
ambi- 
ten¢ d, 


oking, 
| pos- 
- On 
mined 
pasted 
oat of 
satness 
‘ve for 
by an 
ry Mr. 
rs the 
aut hor 
as, yet 
ged his 
preiace 
anskrit 
of the 
yn. and 


each of 
. laws of 








YUM 


THE CODE INSCRUTABLE 


401 





India. When I say “code” do not imagine 
a modern code, I use the word in a very 
restricted meaning; the laws of the four 
great castes of India, to say nothing of the 
three hundred lesser ones, are far too 
unsettled and numerous to admit of being 
Code here means a collection of a 
few of the laws and customs of the four 
gr castes, principally of the Brahman 
or riestly class which rules India. The 
Bri'iiman caste, according to tradition, 
der ve their laws and religious customs from 
Me 1 (or Manu), the first created man and 
the ‘ioliest of legislators. It was these laws 
as hey stood in 1794 that Sir William 
Jons translated from the original Sanskrit. 


cor fied, 


PD 


Gei:too literally taken means mankind, but 
Eu: -peans have always translated it Hindu. 
Mr. Halhed took his material from the 
Persian, a learned Brahman having effected 
the translation into that language from the 
Sanskrit. The influence of Menu is suffi- 


ciently dominant in Mr. Halhed’s text that 
I may, for my purposes, refer to both 
translations as a code of Menu laws. The 
excerpts to follow are taken indiscriminately 
without reference to either translator. 

I might mention that Mr. Warren 
Hastings, in 1772, was responsible for the 
first glimpse of Brahman laws in English, 
as he was Mr. Halhed’s patron. But as the 
purpose of this article is not to deal seriously 
with the laws of India but merely to point 
out a few odd passages in this very imperfect 
and incomplete collection, I will not further 
delay my purpose. 

Sir William Jones in his preface to his 
translation of ‘‘ Menu Laws”’ says: 

“The work now presented to the European 
world contains an abundance of curious 
matter extremely interesting both to specu- 
lative lawyers and antiquaries, with many 
beauties which need not be pointed out and 
With many blemishes which cannot be 
justified or palliated. It is a system of 
despotism and priest-craft, both, indeed, 
limited by law, but artfully conspiring to 
give mutual checks. It is filled with strange 





conceits in metaphysics and natural philoso- 
phy, with idle superstitions with 
minute childish formalities, but with a style 
that sounds like the language of legislation 
and extorts a respectful awe.” 

All of this is very true, but unfortunately, 
as Mr. Halhed remarks, indecency is a word 
unknown to the law, and good taste prevents 
the great majority of these strange conceits 
from appearing in an article in the English 
language. Such others as are admissible 
I will give, with as much unity as is possible 
under the circumstances, 

Almost every race has a figure of speech 
which conveys its idea of Justice. It will 
be obvious that the Hindu simile is logical, 
since the cow and the bull with them are 
sacred animals. The code runs: 

‘“‘ The divine form of justice is represented 
as a bull, and the gods consider him who 
violates justice as one who slays a bull: 
let the king, therefore, and his judges beware 
of violating justice.”’ 

The only infallible friend of mankind is 
justice, for — 

‘The only firm friend who follows men 
even after death is justice; all others are 
extinct with the body.”’ 

The effect of injustice was far-reaching, 
Who shall deny the wisdom of this? ”’ 

‘“‘ Of injustice in decisions, one fourth falls 
on the party in the cause, one fourth on his 
witnesses, one fourth on all the judges and 
one fourth on the king. Of that king who 
stupidly looks on while an unworthy judge 
decides causes, the kingdom itself shall be 
embarrassed like a cow in deep mire.” 

If our own judges were faced by the 
following fate for miscarriage of justice the 
standard of the bench might be faultless. 
In this passage, however, it is probable that 
the destruction referred to is to come after 
death. 

‘Where justice is destroyed by iniquity 
and truth by false evidence, the judges who 
basely look on without giving redress shall 
also be destroyed.” 

“It must be remembered that the penalties 
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attached to a crime are none the less real 
to the Hindu because they are in the future 
life. The fact is, he trembles more at the 
thought of such punishment than he does 
at anything which could be inflicted upon 
him in his present existence. The average 
Hindu implicitly believes in every article of 
his religion. Unusually severe, then, are the 
rewards of perjury:”’ 

‘‘The witness who speaks falsely shall be 
fast bound under water in the snaky cords 
of Varuna (the Lord of punishment) and be 
wholly deprived of power to escape torment 
during a hundred transmigrations; let man- 
kind, therefore, give no false testimony. 

‘‘ Headlong, in utter darkness, shall the 
impious wretch tumble into hell, who, being 
interrogated in a judicial inquiry, answers 
one question falsely. : 

‘* By speaking falsely in a cause concerning 
gold, he kills the born and the unborn; by 
speaking falsely concerning land be kills 
everything animated; beware then of speak- 
ing falsely in a cause concerning land.”’ 

The greatest crime known to Gentoo laws 
was the murder of a Brahman. Still, the 
person committing this offense was not the 
most sinful wretch in the world, for according 
tc 


this paragraph, 

‘‘He who describes himself to worthy men 
in a manner contrary to truth is the most 
sinful wretch in the world; he is the worst 
of thieves, a stealer of minds.”’ 

But it remains for another part of the 
Code to yield even better curiosities. Let 
it be borne in mind that the compilers who, 
under Mr. Hastings’ authority, gathered the 
laws of Menu, were the most learned men in 
India; that only one of them was below the 
age of thirty-five and that the majority 
approached eighty, while one exceeded that 
figure. It is essential to remember this, 
by way of apology for the observations they 
have selected and the censures they have 
passed on the conduct and merits of woman, 
The feminine question is no less eternal in 
our age than it was in Solomon’s. What 
the wise men of India had to say, therefore, 


~ 








may have an intrinsic value apart from the 
purpose for which it is here given. 

‘* A man, both day and night, must kee; 
his wife so much in subjection, that she | 
no means be mistress of her own actio: 
if the wife have her own free will, notwit 


‘ 


standing she be sprung from a superir 


caste, she will yet behave amiss. 

“If a man by confinement and thre: 's 
cannot guard his wife, he shall give her : 
large sum of money, and make her mist: 
of her income and expenses and appoint 
to dress victuals for the Deity.”’ 

In the following one might easily imag 
Solomon speaking: 

‘* A woman is never satisfied with man, 
more than fire is satisfied with burning f 
or the main ocean with receiving the rivers, 
or the empire of death with the dying 
men and animals; in this case therefor a 


& 


J 


-, 


woman is not to be relied on. 

‘* Women have six qualities; the first, in 
inordinate desire for jewels and fine furni- 
ture, handsome clothes and nice victua 
the immoderate lust; the thi 
violent anger; the fourth, deep resentm« 
i.e. no person knows the sentiments con- 
cealed fifth, another 
person’s good appears evil in their evcs; 
the sixth, they commit bad actions.” 

It is consoling to find that centuries ayo 
good advice was looked upon as something 
to be endured, and that henpecked husbanis 
are not modern 


second, 


in their heart; the 


‘‘A woman who always abuses her husband 
shall be treated with good advice for the 
space of one year; if she does not amend 


with one year’s advice and does not leave off 
abusing her husband, he shall no long 
hold any communication with her, nor kee] 
her any longer near him, but shall provicle 
her with food and clothes.” 

Some of the things a woman was forbid 
to do are: 

‘‘A woman shall never go out of the house 
without the consent of her husband and sha! 
always have some clothes on her bosom; 
she shall never hold discourse with a strange 
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man; but may converse with a Brahman 
who is under vows of pilgrimage, a hermit, 
or an old man; she shall not laugh without 
drawing her veil before her face; she shall 
not eat till she has served her guests with 
victuals (if it is physic she may take it 
before they eat), a woman also shall never 
go to a stranger’s house, and shall not stand 
at the door, and must never look out of a 
window,”’ 

‘here are six things which are declared to 
be disgraceful to a woman. The majority 
of these are disgraceful, even in America, 
yes, even in New York. But the fifth is 
surely a strange one, and if American law 
were to declare it disgraceful, how many of 
the fair ones would be respectable? 

“Six things are disgraceful to a woman; 
first, to drink wine and eat conserves or 
any such inebriating things. Second, to 
kee}) company with a man of bad principles. 
Third, to remain separate from her husband. 
Fourth, to go to a stranger’s house without 
good cause. Fifth, to sleep in the daytime. 
Sixth, to remain in a stranger’s house.”’ 

Two more curious passages concerning 
women are to be found in the code. The 
first may well serve as a suggestion to all 
proud fathers. Regarding the second, it 
seems a pity a more appropriate simile 
could not be found for the walk of the 
maiden, If the kangaroo were only native 
to India! — but this would be countenancing 
modern slang, and I fear the staid lawyer 
of to-day is not familiar with the beauties of 
the kangaroo walk which the maids of the 
“younger set”? have affected more or less 
in the last decade. 

“The names of women should be agreeable, 
soft, clear, captivating the fancy, auspicious, 
ending in long vowels, resembling words of 
benediction, 

‘ Let the student of the Gentoo scriptures 
not marry a girl with reddish hair; nor 
one immoderately talkative; nor one with 
inflamed eyes. Let him choose for his wife 
a girl whose form has no defect, who has an 
agreeable name, and who walks gracefully, 
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like a phenicopteros or like a ycung ele- 
phant.”’ 

It will be seen that these quotations touch 
but slightly on legal principles. They deal 
rather with religious custom, In India, 
however, religious custom is practically law. 
They have their dry legal principles but these 
refuse to keep company with humor, The 
strict legalities are interesting in themselves 
and deserve study; we know altogether too 
little of them. The best authorities on the 
laws of India are Morley and Macnaghten. 

The laws collected by Sir William Jones 
go at great length in laying down rules as 
to how a Brahmin shall attain perfection. 
Almost a quarter of the volume is rules con- 
cerning the conduct of a student of theology, 
One or two of these deserve mention. Any- 
one interested in longevity would do well to 
take this to heart: 

‘ If the student of theology seeks long life 
he should eat with his face to the east, 
if exalted fame, to the south, if prosperity, 
to the west, if truth and its reward, to the 
north, 

‘‘ Let him take his food having sprinkled 
his feet with water; but never let him sleep 
with his feet wet; he who takes his food 
with his feet so sprinkled will attain long 
life. 

‘“* Excessive eating is prejudicial to health, 
to fame, and to future bliss in heaven; it is 
injurious to virtue and odious among men; 
he must for these reasons by all means avoid 
at.” 

Many a Brahmin when caught in a rain- 
storm must have got drenched by obeying 
the following ‘‘settled’”’ rule; also he prob- 
ably never experienced the novelty of 
tripping over a rope to which a calf is tied 
or of imitating Psyche’s famous act in 
looking into the pool, for — 

““ Over a string to which a calf is tied let 
him not step; nor let him run while it rains; 
nor let him look on his own image in water; 
this is a settled rule.”’ 

It makes one wonder, from this last 
curious rule which I shall quote, whether 
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in the antiquity of India an odium was 
attached to the color yellow. 

‘* Let him not wash his feet in a pan of 
mixed yellow metal; nor let him eat from a 
broken dish; nor where his mind is disturbed 
with anxious apprehension,”’ 

Mr. Halhed, in his preface to his transla- 
tion, summarizes his opinion of the Gentoo 
laws in scholarly, almost eloquent style: 
“They will deserve the consideration of the 
politician, the judge, the divine, and the 
philosopher, as they contain the genuine 
sentiments of a great and flourishing 
people . . . upon subjects in which all 
mankind have a common interest; as they 
abound with maxims of general policy and 
justice, which no particularity of manners 
or diversity of religious opinions can alter.”’ 

I have closed these two quaint volumes 
and to-morrow will put them back in their 
cells of loneliness on the shelves. They may 
not be disturbed again for years. Some day, 
time, the implacable foe of all of us, will 
conquer them, The principles they contain, 





however, time can never conquer. Cyc! 
are behind them and cycles before the: 
They declare the laws of a race whi 
seems to have vitality immortal a 
customs well-nigh immutable. While t! 
race has lived silently on, many a gr 
empire has driven its chariots over west 
Europe, but one no-longer sees Grecian 
Roman or Spanish drivers. Many peo; 
have marched successively through 
papyrus leaves and calf-bound volumes, 
the antiquity of their records, compare: 
India, isasaday toadecade. Weare hig 
civilized; the rich legacy of English I 
experience is ours and we may well say 
customs are the fittest survivors of 
trial of time. We smile at the odditie: 
the customs of India. Well and good, t 
is only natural. But there is a possibil 
a few thousand years hence, of some Hit 
author writing an essay on the absurdi 
of the laws and customs of a nation o 
called America, 


CAMBRIDGE, Mass., August, 1908. 
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The Editor will be glad to receive contributions of articles of moderate length upon subjects of interest 


THE HAND OF ESAU AND THE 
VOICE OF JACOB 


She fine which startled those with capital 
ari tickled those without it has ceased for 
th: moment to be the standard penalty. 
Three learned judges of the Court of Appeals 
of the Sixth Circuit have handed down a 
decision which is also charged with political 
electricity. Recognizing the popular interest in 
the decision and the feeling that such a fine 
is 2 blow in a battle of the many against a 
monopoly, it asserts with vigor the vested 
rivhts of property and chastises the judge 
of the lower court in language which to the 
unbiased reader seems as intemperate as any- 
thing Judge Landis said or did. And now the 
law officers of the Federal Government in 
mn conference assembled under the spot 
light of campaign journalism announce their 
determination to press for a review of this 
decision by the highest court of the land. 

In spite of the almost universal chorus of 
editorial approval, inspired in part, one sus- 
pects, by the chastening influence of the recent 
panic, the result of the present appeal seems 
not beyond question. The reaffirmation of 
the inviolability of property rights all will 
heartily endorse. The rebuke to spectacular 
punishment, if deserved, is equally to be com- 
mended. Is the question so free from doubt, 
however, as to justify the reviewing court in 
emerging from its judicial calm and dignity? 
Courts of equal eminence have not failed to 
recognize that the technical relation of cor- 
poration and_ stockholder which was de- 
veloped by judges out of the artificial medizval 
conceptions of eccleslastical institutions to 


Lg 


satisfy a business demand of three generations 
ago does not always satisfy today the needs of 
the same public for’ which it was created. 
How far courts will strike beyond the legal 
fiction of artificial personality is a serious 


to the profession ; also anything in the way of legal antiquities, facetie, and anecdotes. 


| 
| 
| 
| 








question of public policy. The decisions of 
the courts already have recognized this and 
have made it a question of law, and the vague- 
ness and uncertainty of the boundaries they 
have advanced make it one of the most per- 
plexing questions with which lawyers now 
have to deal, for one of the elementary defi- 
nitions they learned at school seems to have 
been undermined. If ever a case can be 
presented of a legal fiction shielding an offender, 
it is that of the Indiana corporation imper- 
sonating the New Jersey corporation in Indiana 
which the verdict of the jury found guilty of 
acrime. If the courts can ever go behind the 
artificial personality created by the state for 
the public benefit and reach its components 
who are really responsible for its acts, this case 
is an example. For the public as well as for 
the profession, this question transcends in im- 
portance any question of guilt or fine. It 
affords an opportunity to make definite the 
limitations of a new development of the com- 
mon law, and it is to be hoped that the 
Supreme Court of the United States will de- 
termine the law on this point for our future 
guidance. 


PROFESSIONAL ORGANIZATION IN 
ENGLAND 


There is much to be said in favor of a separ- 
ation of advocates from advisers in this coun- 
try, in the way in which the profession has 
long been divided in England. Indeed it may 
well be believed that nothing would tend 
more to that expedition in trials which the 
public now vainly demands than the de- 
velopment in our trial courts of a corps of 
trained lawyers and the elimination of the 
delays caused by the inexperienced. Since we 
have always supposed that the distinction was 
at least of such merit as to be assured of per- 
manence in that country, it is somewhat 
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startling to read in the recent issue of the 
London Law Journal that, at a meeting of 
the Law Society, amalgamation of the two 
branches of the profession, at least as far as 
practice in the county courts is concerned, 
was seriously discussed. Apparently no little 
support was obtained for the proposal from 
the fact that solicitors’ apparel at present 
makes it impossible to distinguish them from 
ushers of the court, and it is sagely suggested 
that a distinctive wig or head dress would 
solve the problem. A subject perhaps more 
important which was discussed at the same 
meeting was the establishment of a general 
school of law. For a generation this has been 
advocated by the most eminent barristers and 
it is said that it is now blocked only by oppo- 
sition of one powerful member of one of the 
Inns of Court, and that the realization of this 
much needed reform awaits simply the death 
of that individual. What satisfaction can be 
obtained from such eminence? 


A BARRISTER AS PREMIER 


The English weeklies remind us of a fact, 
which most of our readers will recall with sur- 
prise, that the elevation or Mr. Asquith to the 
post of Prime Minister of England is the first 
time that a barrister in the front rank of his 
profession has risen to the highest political 
honor. The importance of the event was cele- 
brated with a banquet of the Bar in the hall 
of the Inner Temple, which was an enthu- 
Siastic tribute to the force of intellect and 
character of the new Premier. Mr. Asquith 
modestly insisted upon the impersonal char- 








acter of the event and described the com- 
radeship of the profession in the followin 
happy phrase: ‘‘ The arduous struggle, t! 
blows given and received, the exultation « 
victory, and the sting of defeat, which are o: 
daily experience, far from breeding divisi 
and ill-will, only bind us more closely togethe 
by the ties of a comradeship for which yj 
would look in vain to any other arena of the 
ambitions and rivalries of men.” 
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WITNESSES 


Lord Justice Buckley in a recent decision 
attempted a classification of witnesses. There 
are, he said, four classes of witnessses — (1) 
the timid witness, who is afraid to say too 
much and therefore seldom comes up to his 
proof; (2) the enthusiastic witness, who always 
exaggerates, however unwittingly; (3) the 
witness who is neither nervous nor given 
to exaggeration, and tells a plain and 
straightforward story; (4) the witness who 
tells the truth, but not the whole truth, 
and keeps back something. ‘A fifth class” 
says the Law Times, “ ought to be added, 
whose existence the Lord Justice’s kindly 
nature has seemingly led him to ignore 
—namely, the witness who does not shrink 
from deliberately saying whatever suits his 
purpose, if he thinks that he can do so with 
advantage and impunity. He is more fre- 
quently met with than would be the case if 
juries did not show a strange reluctance to 
convict on charges of perjury, which dis- 
courages judges from exercising their power of 
committing a perjured witness for trial.’ 
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CURRENT LEGAL LITERATURE 





This department is designed to call attention to the articles in all the leading legal periodicals of the preceding 
month and to new law books sent us for review 


Conducted by WiLiiaM C. 


Gray, of Fall River, Mass. 


A practical article of merit and much present-day interest reviewed this month is that 
on the subject of the union label by W. A. Martin. A question of considerable importance is 
discussed by L. Oppenheim in his article on the meaning of coasting trade, and his criticism 
of the action of the United States in declaring commerce with our far-distant island posses- 
sions to be coasting-trade seems correct in holding that it implies a great change in the 
meaning of that term. Lovers of theoretical jurisprudence will be interested in Thomas 
Baty’s article on the theory of private international law put forth by Dr. Jitta. 





BILLS OF LADING. ‘ What Liability does 
a Bank Assume as to the Quality and Quan- 
tity of the Goods Described in a Bill of Lading 
Indorsed by It?” by J. T. Woodruff, Central 
Law Journal (V. xlvii, p. 105). 

BIOGRAPHY. ‘The Victorian Chancel- 
lors,” Volume II, by J. B. Atlay; Smith, 
Elder & Co., London; Little, Brown & Co., 
Boston, 1908. With the lives of Lords St. 
Leonards, Cranworth, Chelmsford, Campbell, 
Westbury, Cairns, Hatherley, Selborne, Hals- 
burv and Herschell, Mr. Atlay concludes the 
work so admirably begun in volume one. 
In the selection of material, avoidance of 
partisanship, sympathetic treatment and bril- 
liant portrayal the author has reached very 
happy results, fully sustaining the high 
standard set by the first volume, and given a 
series of vivid pen and ink pictures of Vic- 
torian politics and statesmen. The long and 
wavering struggle for reform in the practice 
and procedure of the common law and equity 
courts is of particular interest, while the many 
glimpses of personal ambition, foibles and 
frailties add that human interest so essential 
to successful biography. 


The life of Lord Campbell comprises the | 
best chapters of this volume, due largely to | 
the subject himself. His ‘‘ Lives of the Lord | 
Chancellors,’’ which caused his contemporaries | 
to remark that Campbell had ‘‘ added a new | 
sting to Death,’’ and particularly his auto- | 


biography, had provided such a wealth of 
material, had thrown such a glare of too high, 


or false, lights upon the men of his times that 


the task confronting Mr. Atlay was greatly 
increased. 

Less racey, but more concise, more evenly 
sustained, better balanced and infinitely more 
accurate, than the ‘‘ Lives of the Lord Chan- 
cellors,’’ ‘‘ The Victorian Chancellors,’’ will 
rank among the best legal and political con- 
tributions to biographical literature. 


COASTING-TRADE. ‘‘The Meaning of 
Coasting-Trade in Commercial Treaties,”’ by 
L. Oppenheim. Law Quarterly Review (V. 
XXiV, p. 328). 


“After having acquired, in 1898 and 1899, 
the Philippines, the Hawaian Islands, and the 
Islands of Porto Rico, the United States of 
America has declared trade between any of 
her ports and these islands to be coasting- 
trade, and has exclusively reserved it for 
American vessels. Russia has by Ukase of 
1897, operating from 1goo, enacted that trade 
between any of her ports and that of Vladivo- 
stock is to be considered as coasting-trade, and 
therefore to be exclusively reserved for Russian 
vessels. At the first and the second Colonial 
Conference, held in London in 1902 and 1907 
respectively, the question has been raised 
whether Great Britain would be justified in 
following these examples set by America and 
Russia, and in giving the term coasting-trade, 
as used in British commercial treaties, such an 
extension of definition as would allow her to 
exclude foreign shipping entirely from the 
carrying trade between the United Kingdom 
and Australia, India, South Africa, and other 











parts of the Empire, as well as between any 
of these parts.”’ 


The meaning of coasting-trade in inter- 
national law generally becomes apparent 
through its synonym cabotage, a nautical 
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term of Spanish origin signifying navigating 
from cape to cape along the coast without 
going out into the open sea. Coasting-trade 
means navigating and trading along a coast 
between the ports thereof. This original 
meaning has been extended so as to include 
navigation and trade between two ports of the 
same territory whether they are on the same 
coast or on different coasts, as between French 
Atlantic and Mediterranean ports. And the 
United States has always considered trade be- 
tween her Atlantic and Pacific ports coasting- 
trade and exclusively reserved for her own 
subjects even when the carriage takes place 
not exclusively by sea around Cape Horn but 
partly by sea and partly by land through the 
Isthmus of Panama. 

The author contends that coasting-trade as 
used in commercial treaties is defined as 
follows: 

““Sea-trade between any two ports of the 
same country whether on the same coast or 
different coasts, provided always that the 
different coasts are all of them the coasts of 
one and the same country as a political and 
geographical unit in contradistinction to the 
coasts of Colonial dependencies of such coun- 
try.” 
definition the United 
States has declared trade between her ports 
and those of the recently acquired islands to 
be coasting-trade and therefore reserved ex- 
clusively for American vessels. This is 
yet the only country which has so extended 
the meaning of the term. 


Regardless of this 


as 


‘““ Should the requirement be dropped that 
the country between the ports of which trade 
is called coasting-trade must be a political 
and geographical unit, the distinction between 
coasting-trade and Colonial trade would be- 
void. The latest American extension 
of the meaning of coasting-trade is there- 
fore inadmissible and comprises a violation of 
the treaty rights of the parties which have | 
concluded such commercial treaties with the | 
United Stattes as stipulate freedom of trad- 


come 





ing, coasting-trade excepted. I do not kn 
whether any of these parties has raised 
protest, but however that may be, the Unit 
States adheres to her interpretation, a 
there is no sign that she will in the future al 
her attitude. Under these circumstances 
those States which now conclude commer 
treaties with her will have to accept that co - 
struction upon the meaning of coasting-tr: 
which it has pleased her since 1898 to ap] 
And should other countries follow the Amer- 
ican lead and apply the term coasting-tra:e 
indiscriminately for trade along their coas‘s 
and for their Colonial trade, the meaning 5f 
the word would then become trade betwen 
any two ports which are under the sovereign‘ y 
of the same power, and it would then, «is 
pointed out above, be no longer synonym: :s 
with cabotage.”’ 
CONFLICT OF LAWS. 
““A modern Jus Gentium,”’ te. Ba 
The Juridical Review (V. xx, p. 109). A dis- 
cussion of a work by Dr. Josephus Jit 
Professor of International in the Uni- 
versity of Amsterdam, developing a the 
of private international law which abandoiis, 
in principle, the attempt to find rules ‘or 
discriminating between competing laws ali.- 
gether. 
‘“Imbued by a spirit of genuine cosmv- 


(A New Theor 
by 


Law 


politanism, he ceases to regard the various 
nations as living in separate compartments, 
and private rights as the exclusive creature of 
national law. ‘ Le droit privé national,’ 

declares, ‘ est une des faces du droit privé uni- 
Nothing could be further from Aus- 
tin’s conception of law as a command. And 
in that any 
private relation is not regulated primarily by 
this or that municipal law, but first and fore- 
most by the general sentiment of the civilised 
world. It is possible and probable that this 
general sentiment may, in a given instance, 
refer the matter to some municipal law. That 
does not affect the principle. The univer: 
juridical consciousness remains in the back- 
ground, supporting the local law when appli 
able and ready to supply a reasonable rule 
in all cases which are not definitely local.’ 


versel.’ 


it follows consequence given 


’ 





‘** But it is not easy to say where the applic: 
tions of such a system are to stop. It amoun 
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to a repudiation of the inveterate plan of mak- 
ing a selection among competing laws, and a 
virtual return to the Roman system of jus 
gentium. In the case of a transaction which 
is exclusively national, of course the professor 
does not propose to substitute this rarefied 
spirit of law for the law of the land. Nor 
does he do so in the case of transactions which 
are by a decisive element intimately bound 
up with the local life of a particular country. 
These, he admits, the droit commun tinterna- 
tional deliberately leaves to local regulation, 
an! it seems to us a weak spot in his theory: 
for the line which divides the transactions of 
which it can from those of which it cannot be 
sail that they are attached by a preponderant 
ele nent to the local life of a given country is 
na‘urally thin. Professor Jitta devotes the 
mi jor portion of his work to the elaborate 
ani careful discussion of the place where the 
line should be drawn in each particular variety 
of obligation.’’ 

lr. Baty’s criticism of this theory is that 
it is too good. It is comparatively easy to 
pics out one from a heap of definite municipal 
systems. It is hard legislative labor to elabo- 
rate a gus gentium, which the theory would 
seer to require. ‘It is the system of the 
future. Increasing cosmopolitanism appears 
to the present writer to demand a return to 
The present 
system is a survival of the time of tribal or 
racial law, when a person’s liabilities were 
estimated according to his membership of a 
given community. But the system of the 
future is 7pso facto a counsel of perfection for 
the present.” 

CONFLICT OF LAWS (Source). ‘“ Le 
Droit Commun International comme Source 
du Droit International Privé,’’ by D. Josephus 


the jus gentium sooner or later. 


Jitta, Revue de Droit International Prive 
et de Droit Penal International, (V. iv, p. 
553). Beginning an exposition of the au- 
thor’s conception of private international 


law, referred to in Mr. Baty’s article on “A 
Modern Jus Gentium’”’ noticed above. To 
be continued. 


CONFLICT OF LAWS (Marriage). ‘ Ma- 


riage 4 l’étranger des Déserteurs et des In- 
soumis,” by Camille Jordan, Revue de’ Droit 
International Prive et de Droit Penal Interna- 
tional (V. iv, p. 571). 


Discussing the law of 








Italy in regard to the marriage abroad of. 
deserters and evaders of Italian military ser- 
vice and the marriage in Italy of such people 
from foreign countries. Former sections have 
treated of the French and Belgian laws and 
others are to follow. 


CONTEMPT OF COURT (Libel by a Stranger) 
““The King v. Almon. II,’’ by John Charles 
Fox, Law Quarterly Review (V. xxiv, p. 266). 
Conclusion of an article the first part of which 
was noticed in this department in the June 
GREEN Bac. 

“The development of the summary juris- 
diction to punish contempts, so far as it can 
be gathered from the authorities cited above, 
may be shortly and tentatively stated as 
Originally the 
common law had jurisdiction to punish dis- 
obedience to the King’s writ summarily by 
fine and imprisonment upon attachment, and 
probably also a disciplinary jurisdiction over 
their own officers exercisable summarily. The 
Court of King’s Bench had jurisdiction on 
indictment or bill, to punish contempts 7 
facie, obstructions to the service of process, 
other obstructions to the 
justice, as by libelling the court or a judge, 
or assaulting a party on his way to the court, 


follows. superior courts of 


administration of 


and deceit or collusion in connexion with pend- 
ing proceedings. In later times — perhaps 
in or after the Tudor period — the common 
law courts gradually established a summary 
jurisdiction over most of those contempts 
which had been formerly the subject of indict- 
ment or bill, but this did not extend to libels 
on the court or judges which were still pun- 
ished by indictment or by proceedings in the 
Star Chamber, and upon the abolition of that 
court, by information or indictment in the 
King’s Bench. The Council or the Star 
Chamber as representing the Council, had 
always exercised a concurrent jurisdiction 
to punish contempts of other Courts, and, as 
the Star Chamber records show, had exercised 
it largely. Upon the abolition of that court 
a large portion of its jurisdiction devolved 
upon the King’s Bench, and libels, including 
libels upon courts and judges, were punished 
by information or indictment down to the 
early part of the eighteenth century. In 
1720 is to be found the earliest recorded case 
of libel or slander on the court or a judge by 
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‘a stranger, unconnected with the service of 
process, being punished by attachment. 

‘* Whether the Court of Chancery exercised 
the jurisdiction to punish libels by summary 
process before the time of Lord Talbot (1733- 
7) is open to doubt. If that court did possess 
such a power it devolved upon each branch 
of the High Court of Justice when the Judica- 
ture Acts came into operation, and thereby 
became exercisable by the King’s Bench 
Division ; but the object of this paper has been 
to show that such a jurisdiction cannot be 
founded upon the case of Rex v. Almon. The 
judgment in that case seems to have been 
based rather upon what the court considered 
the practice ought logically to be than upon 
what it actually was; the principle upon which 
it is based could not be supported on the ground 
of immemorial usage — but only by reéstab- 
lishing the jurisdiction of the Star Chamber 
to try without a jury, which the common law 
judges had not claimed to exercise until eighty 
years after the court had ceased to exist.” 

CONTRABAND OF WAR. “History of 
Contraband of War,” by H. J. Randall, Law 
Quarterly Review (V. xxiv, p. 316). Begin- 
ning a study of the development of the doctrine 
and of certain allied doctrines from the War 
of the Austrian Succession to the Declaration 
of Paris. To be continued. 

CONTRACTS. “ The Pass-book 
gery,” by W. F. Chipman, Canadian 
Times and Review (V. xxviii, p. 527). 

CONVEYANCING (England). ‘‘ Amendment 
of the Land Transfer Acts,’’ by James Edward 
Hogg, Law Quarterly Review (V. xxiv, p. 290). 
Proposing a scheme of title registration in 
England. 

COURTS (Federal). ‘‘ How to Bring the 
Federal Courts Closer to the Common People,” 
by James M. Gray, American Law Review 
(V. xlii, p. 500). 

CRIMINAL LAW (Prevention). ‘‘ The Pre- 
vention of Crime,’”’ by Marcus Dods. The 
Juridical Review (V. xx, p. 160). Discussing 
the subject with relation to a bill introduced 
in Parliament by Mr. Gladstone. 

CRIMINAL LAW (Procedure). ‘‘ The Crim- 
inal Law,” by Charles H. Grosvenor, Ohio 
Law Bulletin (V. liii, p. 276). An address at 





and For- 


Law 


the annual meeting of the State Bar Asso- 












ciation of Ohio, July 9, 1908. Dealing espe - 
cially with the administration of criminal 1: 
in Ohio, and laying particular emphasis on 
the necessity of the Supreme Court’s giving the 
reasons for its decisions, that the prisoner m:v 
know the ground for his conviction and the 
bar and the people may know the law. 

DIPLOMACY. “Relations between Ca»- 
ada, Great Britain and the United State..”’ 
by Hon. Mr. Justice Longley, Canad: in 
Law Times and Review (V. xxviii, p. 545). 

DIVORCE (United States). ‘‘A Review of 
the Great Case of Haddock v. Haddock,”’ 
Marion Griffin, Central Law Journal 
Ixvii, p. 66). 

EASEMENTS. ‘ The Easements Act wth 
special reference to alterations of the V 
made thereby,’’ by R. B. Mitchell, Mad. is 
Law Journal (V. xviii, p. 165). 

EASEMENTS (see Real Property). 

ELECTION LAWS (England). 
the Election Acts,” by J. M. 
Juridical Review (V. xx, p. 121). 

EQUITY. ‘Loss of the Fiduciary Princi- 
ple,” by Thomas Nelson Page, Americui 
Lawyer (V. xvi, p. 202). 

EVIDENCE (Privileged Communications 
““* Confidentiality ’ in the Law of Eviden« 
by D. Oswald Dykes, The Juridical Review 
(V. xx, p. 140). Brief discussion of the rule 
in several countries. 

FRAUDULENT CONVEYANCES. A trea- 
tise on the Law of Fraudulent Conveyances 


** Errors of 
Lees, 1@ 


— 


and Creditor’s Remedies at Law and in 
Equity, including a consideration of the pro- 
visions of the bankruptcy law applicable 
to fraudulent transfers and the remedies 


therefor and the procedure of trustees in 
bankruptcy, in actions either in the state or 
Federal courts for the recovery of property 
fraudulently transferred by the bankrupt, 
by De Witt C. Moore (2 vols, price $12.0 
Matthew Bender & Co., Albany, N.Y., 1908 
This is a painstaking work collecting all 
the cases and in most instances stating the 
propositions they decide clearly and accu- 
rately and without giving the impression of 
hopeless contradiction which is received from 
most encyclopedic text books. The 
ject of fraudulent conveyances, as the author 
well says, is one of the few topics in the law 
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of ancient origin which are _ increasingly 
important to-day. A just criticism of our 
legal remedies is that they are designed to 
right the wrongs of an age of force rather than 
those of an age of cunning, and it may well be 
expected that the subject of fraudulent con- 
veyances is one that will receive constant 
development by our judges, so that lawyers 
must needs comprehend the fundamental 
priiciples and watch closely the new deci- 
sions. The reviewer has used Mr. Moore’s 
bovk in his practice and found it eminently 
satisfactory. 

FUTURE INTERESTS (Remainders). “A 
Mciern Dialogue Between Doctor and Student 
on the Distinction Between Vested and Con- 
tinvent Remainders,” by Albert M. Kales, 
Law Quarterly Review (V. xxiv, p. 301). 

ttABEAS CORPUS (History). ‘‘ The Writ 
of iIlabeas Corpus,”’ by Clarence C. Crawford, 
Ainerican Law Review (V. xiii, p. 481). Out- 
lining the principal changes through which the 
writ has passed to become the chief safeguard 
of personal liberty. 

HISTORY (Suffrage in Rhode Island). 
“ Suffrage Extension in Rhode Island down 
to 1842," by Edwin Maxey, American Law 
Review (V. xlii, p. 541). 

HISTORY (English). ‘‘ The House of Lords, 
Its History and Constitution, II,” by C. R. 
A. Howden, The Juridical Review (V. xx, 
p. 146). Concluded. 

INJUNCTIONS. In the August North 
American Review (V. 188, p. 273) Professor 
Francis M. Burdick writes a timely article on 
“Injunctions in Labor Disputes.’’ He depre- 
cates the current political agitation for a 
change in practice in issuing injunctions in 
labor disputes, reminding us that provision is 
always made for an early hearing, and that in 
no reported case has a strike been broken by 
issuing an injunction without notice. Far 
from finding evidences of abuse of judicial 
power, he insists that the reported cases are 
full of instances where judges have modified 
their original order in favor of the strikers. 
There must be some discretion as to the man- 


” 


ner of issuing this writ to protect the public 
interest in cases like that of the Pullman 
Strike. The contention that no injunction 
should issue in labor disputes because no 





property right can be had in the labor of 
another, he shows clearly is beside the point, 
for the property loss is not in deprivation of 
labor, but in the direct damage to the good 
will of the business. The fact that the act 
enjoined is usually a crime does not justify 
legislation which will distinguish strike violence 
from other crimes. The Supreme Court in 
the Debs case made plain that in enforcing 
contempt proceedings without a jury trial, 
the Courts are not dealing with the criminal 
law. The article on the whole does not im- 
press one as entirely impartial. 

INSURANCE. ‘ Burdening the Insured,’’ 
by Richard S. Harvey, American Lawyer (V. 
XVi, D. 293). 

INTERNATIONAL LAW. (Author’s Rights in 
Argentina). ‘‘ Des Juridictions Compétentes 
en Matiére de Droit d’Auteur dans la Répub- 
lique Argentine et de la Validité des Traités de 
Montevideo,” by Emile Leduc, Revue de 
Droit International Prive et de Droit Penal 
International (V. iv, p. 596). 

INTERNATIONAL LAW (Immunity of Dip- 
jomats). ‘‘ De l’Immunité de Juridiction des 
Agents Diplomatiques,’’ by Maurice Leven, 
Revue de Droit International Prive et de Droit 
Penal International (V. iv, p. 580). 

INTERNATIONAL LAW (see Coasting- 
Trade). 

JURISPRUDENCE (Fusing Civil and Com- 
mon Law). “ Civil Law Rights and Common 
Law Remedies. A Résumé of the Progress 
of Legal Fusion in the Philippines,’ by 
Charles S. Lobingier, The Juridical Review 
(V. xx, p. 97). Commenting favorably on 
the success with which the Spanish substantive 
law, practically retained in the Philippines, is 
administered through what is substantially a 
common law system of procedure provided by 
the code. 

JURY SYSTEM. “ Jury Injustice,’’ by C. 
E. Green, The Juridical Review (V. xx, p. 
132). An argument against the jury system 
as wasteful and unsatisfactory, and unneces- 
sary for the protection of liberty in modern 
times. 

LEGAL EDUCATION. ‘The Advisability 
of a Longer Law School Course, and of a 
Higher Standard of Admission,’’ by H. A. 
Bronson, Central Law Journal (V. xvii, p. 85). 
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MARRIAGE BROKAGE (India). ‘‘ Mar- 
riage Brocage Contracts,’’ by S. Vaidyanath 
Iyer, Bombay Law Reporter (V. x, p. 113). 
A short review of the law in India. 


MINING. ‘‘ Mining Law and Land-Office 
Procedure with Statutes and Forms, by 


Theodore Martin, Bender-Moss Co., San Fran- 
cisco, 1908. This book will prove of value 
to lawyers in the western states whose practice 
involves the highly specialized property law 
of mines, most of which is governed by statute. 
As the author says, ‘‘ No effort has been made 
to make the work a treatise, but rather to 
state the law and tell where it can be found.”’ 
For this purpose the book is well arranged 
and its value is enhanced by an admirable 
index. 


MORTGAGES (England). ‘‘ The Rights of 


Second Mortgagees Regarding Possession,” 
by R. M. P. Willoughby, Law Quarterly 


Review (V. xxiv, p. 297). Discussing the dis- 
advantage to a second mortgagee arising from 
the fact that he does not have the legal estate 
and therefore cannot recover possession of 
the land by any process short of foreclosure 
or redemption. 


NAVAL TRIALS (Alleged Abuses). ‘‘ Some 
Curious Features of the Naval Fleet’s Trials,” 
by George F. Ormsby, Albany Law Journal 
(V. lxx, p. 189). Protesting against alleged 
failures to furnish accused sailors with copies 
of the charges within ten days of arrest as 
required by law and against illegal adjourn- 
ments of courts-martial. Charges are made 
of covering up of evils by high law officers of 
the navy in order to escape dismissal from 
office. 

REAL PROPERTY (Easements). ‘‘The Cre- 
ation of Easements,” by T. Cyprian Wil- 
liams, Law Quarterly Review (V. xxiv, p. 
264). Answering some of Arthur Underhill’s 
arguments advanced to prove that an ease- 
ment may be granted in fee without words of 
inheritance and declaring that in the present 
state of the authorities it is the duty of a con- 
veyancer to use such words. 


REAL PROPERTY (Easements). “* The 
True Nature of an Easement,’’ by Charles 


Sweet, Law Quarterly Review (V. xxiv, p. 
259). Acknowledging that Arthur Under- 


hill’s conclusion, in the previous number of 





the Law Quarterly Review (p. 199), that 
easement can be granted in perpetuity witho: ‘ 
words of limitation is probably right, } 
maintaining that the question is not free fr 
doubt and that the conveyancers’ practic« 
using words of limitation is amply justified 
the uncertainty. 

REAL PROPERTY (Easements). ‘‘ 
Easement of Light and Air and its Limitativ s 
under English Law,” by F. Y. R. Radcli 
Law Quarterly Review (V. xxiv, p. 2 
Conclusion of an extended discussion of ° 
English law on the right to light and air. 

REAL PROPERTY (Ottoman). “ Ottor n 
Land Law in Cyprus,” by Thos. W. Haycr 
Law Quarterly Review (V. xxiv, p. 279). 

TAXATION. ‘Taxation under Propo: d 
Constitutional Amendment,”’ by Morrison 
Waite, Ohio Law Bulletin (V. liii, p. 312). 

UNION LABELS (Protection). *€ Union 
Labels,” by W. A. Martin, American Low 
Review (V.' xlii, p. 511). A careful examiria- 
tion with numerous citations of cases bearing 
on the legal protection of the union label. 
The subject is discussed under five aspec‘s: 

““(ist) Whether it is a technical tracic- 
mark and entitled to protection as such. 
(2d) Whether it is entitled to protection un- 
der Act of Congress, July 8th, 1870. (3rd) 
Whether entitled to protection when used 
by a member of the union on goods made and 
sold by him. (4th) Whether entitled to pro- 
tection in absence of statute though not con- 
sidered a technical trade-mark. (5th) The 
protection afforded by State legislation enacted 
for that purpose.” 

To the first two questions the answer is 
in the negative. The decisions on the first 
are not harmonious but ‘‘a review of the 
decisions and a consideration of the elemen- 
tary principles of trade-mark law, makes the 
conclusion necessary that the union not being 
the owner, manufacturer or seller of the goods 
to which the label is attached, the label is not 
a valid trade-mark nor entitled to protection 
as such.” 

The Act of Congress referred to under the 
second head provides — ‘‘ that protection may 
be obtained for a lawful trade-mark by recorid- 
ing in the patent office a statement speci- 
fying the names of the parties, and their resi- 
dence and place of business . . . the class 
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of "merchandise, and the particular descrip- 


tion of goods comprised in such a class, by | 
which the trade-mark has been or is intended to | 
be appropriated. This provision of the act, | 


it has been said, clearly contemplates an ac- 
tunl business conducted by the person or per- 
sons named, the adoption of a trade-mark in 
that business, and its appropriation to a par- 
ticular ‘class of merchandise’ produced or 
soll by the parties making the registration. 


As to the third question, however, the | 


answer is in the affirmative. Even though the 
label lacks the characteristics of a valid trade- 
mark and cannot be protected as such, a bill 
in equity will lie to enjoin the perpetration of 
a fraud which injures plaintiff’s business and 
occasions him a pecuniary loss. 


1 


a technical trade-mark, is entitled to protec- 
tion in the absence of legislation expressly 


‘The next question for consideration is | 
whether a union label, though considered not 
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conferring it. It by no means follows that 
the label is not entitled to protection merely 
because the law for the protection of technical 
trade-marks cannot be invoked for that pur- 
pose. There are, however decisions which in 
effect so declare, and, it is believed, errone- 
ously.” 

Consideration of the various arguments lead 
the author to conclude that “ a court of equity 
should protect by injunction a union label 
shown or admitted to be of value, provided 
there is nothing in the contents of the label 
which amounts to an infraction of the rules of 
morality or public policy.” 

This valuable paper concludes with a dis- 
cussion of legislation, in a number of states 
passed to protect the label from infringement. 
The constitutionality of such legislation, 


which has uniformly been upheld, and various 
questions in regard to enforcement are treated 
under this head. 
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NOTES OF THE MOST IMPORTANT RECENT CASES 


COMPILED BY THE EDITORS OF THE NATIONAL 
REPORTER SYSTEM AND ANNOTATED BY 
SPECIALISTS IN THE SEVERAL SUBJECTS 


(Copies of the pamphlet Reporters containing full reports of any of these decisions may be secured from the West Publist 
Company, St. Paul, Minnesota, at2s5centseach. In ordering, the title of the desired case should be given as 


ADMINISTRATIVE LAW. (Discharge of Sol- 
diers without Honor.) U. S. D. C., N. ¥.— The case 
of New York in Reid v. United States, 161 Fed. 
Rep. 469, sustains the President in discharging 
‘‘without honor ’’ the soldiers of the Twenty- 
Fifth Infantry, and holds that the discharge, 
being in the exercise of his discretion, was not 
subject to review by the courts. The contract 
of the discharged soldier, complainant in the 
suit, was to serve ‘for the period of three years 
unless sooner discharged by proper authority.” 
Such a contract, it is stated, was terminable by 
the government at will by an officer having 
proper authority. The fourth article of war, Rev. 
St., § 1342 (U.S. Comp. St. 1901, p. 945), provid- 
ing that no discharge shall be given to any enlisted 
man before his term of service has expired, except 
by orders of the President, the Secretary of War, 
etc., confers the authority on, or recognizes it as 
existing in, the President of the United States. 
The article, it is noted, has remained unchanged 
since 1806, and clearly assumes that discharges 
may be granted before expiration of service. 

This decision is unquestionably right. The 
President, as constitutional commander-in- 
chief, has the obvious executive power of re- 
moval. Without such power always in reserve 
military discipline in emergencies would be 
lacking altogether. It is hardly to be ques- 
tioned that over all civil officers the President, 
as chief executive, has the power of removal 
which must accompany a centralized adminis- 
tration; but as to the military power as chief in 
command under the Constitution there can be 
no doubt. B. W. 


ALIENS. (Expatriation of American-born 
Women.) U.S.D.C., Penn.—In re Martorana, 
159 Fed. Rep. p. roro, rejected the wife of the 
petitioner for naturalization, as being incom- 
petent to act as a witness under Act June 29, 
1906, requiring the vouchers to the petition to 
be citizens of the United States. It appeared at 
the hearing that Mrs. Martorana was born in the 
United States and had resided here all her life. 





well as the citation of volume and page of the Reporter in which it is printed.) 


The court in determining her citizenship « 
Act Cong. March 2, 1907, c. 2534, 34 Stat. 
[U. S. Comp. St. Supp. 1907, p. 381], provi 
that any American woman who marries a 
eigner shall take the nationality of her husba 
and holds that it settles definitely the citizen 
of married women, and that by marrying a! 
they become aliens, though continuing to rm 
in the United States. 


ATTACHMENT. (Hearing on Nominal Atta: 
ment.) Maine.— The sheriff’s return of a 
of attachment recited that he had attached a ¢ 
the property of defendants. Upon the petitior 
the sheriff to amend the writ to allow the insert 
of certain words, the defendants requested t 
there be a hearing and evidence as to what 
sheriff in fact did, and that the sheriff give 
testimony and they have an opportunity 
examine him in relation thereto. The Supr 
Judicial Court of Maine decided in the cas 
Swift v. Hawkens et al., 69 Atl. Rep. 620, t 
a hearing as to the physical fact of attachir 
chip as the property of defendants would b« 
idle ceremony. It wasa legal fiction which c 
not be denied when stated in the return. 





a5 


ATTORNEY AND CLIENT. (Disbarment.) 


Minn. — The case of State Board of Exami: 
in Law v. Hart, 116 N. W. Rep. 212, is inter 
ing not only because of the subject matte: 


the decision but also on account of the manne 
in which the court rendering it was constitut« 


The proceeding was instituted for the pur; 
of having defendant disbarred because of cert 
alleged misconduct and disrespect toward 
Minnesota Supreme Court. Defendant, who 
been attorney for the defeated parties in cert 


litigation, wrote and addressed a letter to the 


Chief Justice by name and title in which he sever 
criticised the court for its decisions and in anot 
letter to the Governor suggested impeachn 


parts of them published extensively through 
the country. In the letter to the Chief Just 
three decisions were discussed and the follow 
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language used: “Is a motive for the 
decision discoverable short of assigning to the 
court emasculated intelligence, or a constipation 


of morals and faithfulness to duty?”’ and in the 


proper 


one to the Governor, “ It goes to the integrity 
an! stability of the state if the members of the 
court cannot be ‘men learned in the law’ as 
required by the constitution, or honest, as re- 
quired by good morals.’’ There was also much 
other matter of a similar character in each letter. 
The members of the Supreme Court feeling 
that they were disqualified to sit in judgment 
wl their own acts were drawn in question, the 
Go\-rnor, acting under a provision of the state 
con. itution, appointed five judges of the district 
cou to sit in their stead and it was by this 
tril sal that the decision was handed down. 
WI denominating the letter to the Governor 
and ‘he publication of the other as reprehensible 
the .ourt says the matter did not arise in any 
pen ing litigation, and states that no reported 
case has been discovered where an attorney was 
disb: rred “‘for any utterance written or spoken 
conc: rning a decision or ruling of a judge in a 
caus’ after its final determination and not ad- 
dressed to the judge in person.” 


It held, however, that the letter addressed to 


the Chief Justice constituted a breach of pro- 
fessional conduct warranting a suspension from 
practice for a period of six months. 

BAILMENT. (Breach of Contract to Return 
Goods at Specified Time.) N. Y. Sup. Ct.—JIn 
Carll v. Goldberg, 110 N. Y. Supp. p. 318, it 


appeared that plaintiff left his overcoat with 
defendant to be cleaned and returned by a specified 
time. Defendant failed to return the coat 
agreed. After the time for its return defendant’s 
shop burglarized and the coat stolen. 
Defendant was not negligent so far as the burglary 
was concerned. Plaintiff sued for of 
contract ’’ in failing to return the coat on the day 
specified. The court holds that defendant 
guilty of breach of contract in failing to return the 
coat, and was liable for its value. 


as 
was 
“* breach 
was 


CONFLICT OF LAWS. 
Oregon. 


(River Boundary.) 
-A case of especial importance to those 
states separated from neighboring commonwealths 
by navigable streams was recently decided by 
the Supreme Court of Oregon and published at 
page 720 of 95 Pacific Reporter under the title 
State v. Nielsen. Defendant convicted of 
illegal fishing on the Washington side of the 
Columbia River in violation of the laws of Oregon. 
The laws of the former state permit fishing in the 
Manner in which he was engaged and for the 


was 


475 
a license from that state giving him the required 
permission. 

The laws of Oregon are, however, more stringent 
and there seemed no question but that he was 
guilty of their violation if subject to their opera- 
tion. Section two of the Act Congress 
admitting Oregon to statehood (Act Feb. 14, 1850, 
Cc. 33, 11 Stat. 383) provided that it should have 
concurrent jurisdiction on the Columbia 


of 


River 
so far as it should form a boundary with any 
other state or territory. It was claimed that by 
this was meant that assent must be given by both 
to affecting the 
river, but the court held that such was not its 
purport and that whenever the law of one of the 
states was more stringent than that of the other, 
the one imposing the greater restrictions should 
apply. 


jurisdictions any legislation 


CORPORATIONS. (Rescission of Sale to 
Company by Promoters.) U.S. Sup. Ct.— The 
question of the right of a corporation to rescind 
a sale of property to it by promoters is discussed 
by the Supreme Court of the United States in 
Old Dominion Copper Min. and S. 
28 Sup. Ct. Rep. 635. 
named Bigelow formed the plaintiff corporation 
All 
other directors seem to have been mere dummies. 


Co. v. Lewisohn, 
Lewisohn and another person 


for the purpose of carrying out their plans. 


Very soon after organization of the company its 
capital stock was increased and all but 20,000 
for the 
promoters were interested. These remaining shares 
then offered for sale to the public and 
purchased by persons who knew nothing of the 
in selling the 
court held that 
have in 
public without 
divulging the facts regarding the purchase of the 
property by the corporation and that as Lewisohn 
and Bigelow owned all the corporate stock at the 


shares exchanged property in which 


were 


profits made by the promoters 
property to the corporation. The 
if there fraud it must 
inducing the subscriptions by the 


Was any been 


time of the transaction complained of it was but 
a taking of money out of one pocket to put in 
the other and could not constitute a fraud on the 
corporation nor on subsequent purchasers of stock 


.CORPORATIONS. (Power to Insure Life of Offi- 
cer.) N. C.—A stockholder, in Victor v. Louise 
Cotton Mills, 61 S. E. Rep. 648, sought to restrain 
the directors from paying insurance premiums on 
The 
services which the president performed were of 


the life of a former president of the company. 


great and peculiar value to the company, and at 
the request of the directors his life was insured 
for a large amount payable to his executors or 
assigns and the policy was immediately assigned 





doing of which he was convicted, and he had 





The 


to the company, which paid the premiums. 
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policy was a 20-payment life. Several yearly 
premiums had been paid and the president had 
resigned. The suit was to enjoin the directors 
from making further payments from the funds 
of the company. The company was chartered 
as a manufacturing corporation with the powers 
usually conferred for the purposes of its creation. 
The court after reviewing the provisions of the 
charter finds no expressed power to enter into 
such a contract, and holds that such a corpora- 
tion has no implied power to insure the life of its 
president, at least beyond the period of his con- 
nection with the company. 


This decision is probably correct. The law 
that corporate funds can only be devoted to the 
operation of the business of the company which 
it is empowered by its charter to carry on is 
of course fundamental. And yet both the 
managers of corporations and people dealing 
with them have to be reminded of this law very 
often. A railroad cannot subscribe to an ex- 
position project, a steel corporation cannot con- 
tribute to campaign funds — but both of these 
have been done at request. The only way to 
support this contract is to find that it really 
was a business bargain for the officer’s services. 

B. W. 


CORPORATIONS. (Stockholder’s Liability.) 
Mass. — The liability of a stockholder of a cor- 
poration which had never fully complied with the 
statute under which it was organized was one of 
the questions for determination by the Supreme 
Judicial Court of Massachusetts in the case of 
Bearse v. Mabie, 84 N. E. Rep. tors. Defend- 
ant Mabie purchased stock from a South Dakota 
corporation for which it was shown he impliedly 
agreed to pay but had never done so. In an 
action brought by Bearse to enforce Mabie’s 
statutory liability as a stockholder, Mabie con- 
tended that he was not a stockholder because no 
by-law was ever adopted authorizing the issuing 
of shares before they were paid for. 

The court holds, in an opinion by Judge Loring, 
that notwithstanding the fact that the state could 
have instituted proceedings to avoid the stock 
because of the failure of the corporation to com- 
ply with the law and that by the terms of the act 
under which the company was incorporated its 
complete powers come to an end on the expiration 
of a year for lack of proper organization, the 
defendant's status as a stockholder was not there- 
by affected but that he was liable as such under 
the statute since parties cannot set up their 
failure to comply with the statutory requirements 
to escape the result of what they do when they 





have a right to do what they do by complying with 
the statute. 


CRIMINAL LAW. (Negligence of Capt>in 
of Vessel.) U.S.C. C. A., N. Y. — The case of \ n 
Schaick v. United States, 159 Fed. Rep. 847 
interesting on account of the facts rather than 
law. It is the sequel of the dreadful holoca ;t 
known as the ‘‘ Slocum disaster ”’ in which s 
thing like a thousand people lost their live 
the burning of the vessel the “ General Slocu 
while carrying a picnic party on East Ri 
New York, June 15, 1904. Defendant, who ~ as 
master of the vessel, was convicted of n n- 
slaughter by violation of the statutes of the Un :d 
States providing punishment for failure to exer ‘se 


proper care in providing life preservers, m« ns 
of prevention of fire, etc., and appealed to he 
Circuit Court of Appeals. That tribunal rev’ ws 


the history of the disaster and affirms the « ci- 
sion of the Circuit Court. 


EQUITY. (Enjoining Strikes.) U.S.C. C.,N. Y. 
— The case of Delaware, Lackawanna & Wes‘ rn 
Railroad Co. v. Switchman’s Union et al., 158 ! ed. 
Rep. 541, arises out of an attempt of the plai: ‘iff 
to have defendants restrained from enticir: a 
strike. A temporary restraining order had |\-en 
granted and the decision of Judge Hazel was on 
motion to have it continued pendente lite. It 
seemed that a poll of the members of defendnt 
union had been taken favorable to a strike |ut 
that to make it effective it was necessary to hive 
the sanction of defendant Hawley, president of 
the organization. The court held that the fact 
that he might give such consent did not consti- 
tute such an inducement or incitement to strike 
as to warrant continuance of the injunction. 


DISCOVERY. (Inspection of Instruments.) 
N. Y. Sup. Ct.—In Riddle v. Blackburne, 110 
New York Supplement, 748, the plaintiff sought to 
obtain a discovery of an instrument alleged to 
be a libel. The application was denied because 
it would compel defendant to furnish evidence that 
might be used against him in a criminal prose- 
cution. The objection was taken on the applica- 
tion, and the court holds that it was properly 
taken then, as the opposition to the motion was 
the only opportunity defendant had to object 
to being compelled to furnish such evidence. 

EQUITY. (Multiplicity of Suits.) U.S.C.C. A. 
Ind. — In Utz v. Wolf, 159 Fed. Rep. 696, it ap- 
peared that complainants agreed to print the 
names of merchants purchasing stamps in an 
automobile stamp directory and authorized the 
merchants to exchange for each directory cont«in- 
ing 10oo stamps a ticket entitling the holder, on 
the merchant’s performance of the contract, to one 
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fractional interest in an automobile. Each con- 
tract provided that complainants could make 
similar contracts with other merchants and that 
persons receiving tickets from the merchants 
complying with their contracts should have 
equal interest in the automobile. The merchants 
rc; udiated their contracts before the stamps were 
issued. The court held that complainant could 
n maintain a bill against all the merchants on 
the theory that the automobile was involved in 
al! the contracts and that as there were no ticket 
holders the merchants were entitled to it, and 
since it could not be given, or its value credited 
to cach merchant in an action at law, all the 
mirchants became subject to one equitable suit, 
in vhich the automobile could be tendered to them 
jo tly. 


QUITY. (Restraining Use of Judgment as 
E, dence.) N.Y. Sup. Ct.—A rather novel though 
not entirely new branch of equity jurisdiction is 
involved in Matthews v. Carman, 107 New York 
Supplement, 694, where it is sought to set aside 
an order in summary proceedings as_ being 
obtained by fraud and to restrain its use as evi- 
dence. The Supreme Court held 
available in a proper case, but as the facts in this 
instance showed that the justice’s court in which 
the judgment was rendered had no jurisdiction 
it was subject to collateral attack as being the 
determination of a court not of record and could be 


objected to when offered in evidence. Equitable 
relicf was therefore denied. 
JUDGMENT. (Constitutional Law.) U. S. 


Sup. Ct.— According to the statement of facts 
in the case of Brown v. Fletcher, 28 Sup. Ct. Rep. 
702, While certain litigation was pending against 
Fletcher in one of the courts of Massachusetts 
the parties to the action entered into a stipula- 
tion for arbitration which was not to be dissolved 
by death of either party. Fletcher died before 
final award and letters testamentary were issued 
in Michigan where the main part of his property 
Was situated and an administrator with will 
annexed appointed in Massachusetts. The prin- 
cipal suit was then revived, the ancillary adminis- 
trator appeared, and notice was served on the 
executor in Michigan. 

The attorneys of Fletcher withdrew their 
appearance and the executor made no appear- 
ance. The arbitration proceeded, an award was 
made against Fletcher’s representatives, and the 
judgment was subsequently presented as a claim 
against Fletcher’s estate in Michigan and dis- 
allowed by the probate court. Its judgment was 
affirmed by the Supreme Court of Michigan and 
the case in the United States Court was on appeal 





such relief | 








from this affirmance. It was contended that the 
judgment of the Massachusetts court was, under 
the full faith and credit clause of the constitution, 
entitled to recognition in Michigan, but the court 
held that as there was no appearance by the 
executor he could not be bound by a judgment 
rendered against the ancillary administrator. 


LIMITATION OF ACTIONS. (Application of 
Part Payments.) Minn.—The Minnesota Supreme 
Court decided an interesting question on the 
effect of part payment of debts barred by limita- 
tion in the case of Anderson v. Nystrom, 114 
N. W. Rep. 742. The father of defendants 
being indebted to plaintiff gave him three promis- 
sory notes therefor and after all of them had 
become barred by limitation sent a part payment 


| to him without any direction as to its application. 


Plaintiff indorsed one-half the amount paid on 
each of two of the notes. After Nystrom’s 
death his sons executed a note to plaintiff in 
satisfaction of the three held against their father 
under agreement with plaintiff that he would 
‘‘make no trouble on account of them.” Suit 
was subsequently brought on the sons’ note and 
the question arose as to the effect of the indorse- 
ments of payment made by plaintiff. The court 
held that where payment is made on claims not 
barred, without direction as to its application, 
the creditor may split it up and by indorsement 
on the different obligations prevent the running 
of the statute but that this rule will not apply to 
claims already barred. 


MASTER AND. SERVANT. (Government In- 
pecstion.) U.S.C. C. A. Tex.—The case of 
O’Connor v. Armour Packing Co., 158 Fed. Rep. 
241, presents some unusual questions as to a 
master’s duty to his servant. Plaintiff was in 
the employ of defendant engaged in the removal 
of hides from animals slaughtered at one of 
defendant’s plants and sent to Fort Worth, 
Texas, where plaintiff’s work was performed, and 
the animals thereafter sold to local retail butchers. 
It appeared that plaintiff became afflicted with 
some kind of malady which was diagnosed by his 
physician and treated as charbon or anthrax, 
which he alleged was contracted from the diseased 
carcass of a calf while skinning it and that 
defendant was guilty of negligence in failing to 
properly inspect the carcass and prevent its 
handling in the same manner as was pursued with 
healthy animals. Defendant claimed that an 


adequate government inspection was made, but 
the court held that the duty was one which could 
not be thus delegated so as to relieve defendant 
without showing that it had been actually and 
properly done. 


The judgment of the lower court 
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on a directed verdict for defendant was reversed 
by the Circuit Court of Appeals. 


NEGLIGENCE. (Turntable Doctrine.) W. Va. 
— The Supreme Court of Appeals of West Vir- 
ginia in Conrad v. Baltimore & O. R. Co., 61 5S. E. 
Rep. 44, joins in following the lead of the recently 
noted cases from Ohio and Pennsylvania against 
the doctrine of the ‘turntable cases ”’ as first 
announced in Railroad Co. -v. Stout, 17 Wall. 
657, 21 L. Ed. 745. Willie Conrad, a boy twelve 
years old, was injured while playing at turn- 
table located in a thickly settled portion of a small 
town. Judgment was recovered in the lower 
court for his injuries and defendant appealed. The 
Supreme Court of Appeals refers to the statement 
sometimes made that turntables are ‘‘attractive 
nuisances’ as unjustifiable and says: ‘A turn- 
table is a useful and lawful machine affixed to 
the owner’s real estate, and incapable of doing 
any manner of harm to any person off of the land. 
It is immobile, not unsightly, not obstructive, 
not offensive in Nobody can _ be 
injured by it unless he come upon the land and 
set the machine in motion himself, to his own 
distinction is drawn between turn- 


any sense. 


injury.” A 


table and spring gun and trap cases and the 
judgment of the lower court reversed. 
While not a turntable case, a very similar 


principle is involved in Martin v. Louisville and J. 
Bridge Co., 84 N. E. Rep. 360, decided by the 
Appellete Court of Indiana. In this 
attempt was made to recover for injuries received 
by falling into an unguarded excavation across a 
path which had been habitually used by the public 
for a considerable time prior thereto. The court 
maintains the doctrine that an owner of property 
is under a duty to protect anyone coming thereon 
by invitation but that ‘‘mere passive acquies- 
cence in the use of lands by others is not sufficient 
to make the appellees liable for injuries received 
by appellant under the facts alleged.” 


case an 


TAXATION. 
panies.) U. S. 
‘policy loans ”’ 
tute ‘‘taxable credits” 
An interesting statement is given as to the method 
pursued in making these loans and the provisions 
The court says that they 


(Policy Loans by Insurance Com- 
Cc. C. La. Whether so called 
by insurance companies consti- 


was recently decided. 


for their repayment. 
really constitute part payments of debts before 
maturity and that the term “ policy loan”’ is a 
misnomer. 

The. conclusion is reached that they do not 
constitute credits of the company and that they 
are therefore not taxable. The title of the case 
is New York Life Ins. Co. v. Board of Assessors. 
It is reported in 158 Fed. Rep. 462. 


THE GREEN BAG 











TORTS. (Unfair Competition.) U.S. C. C. Ill. 
In Sperry & Hutchinson Co. v. Louis Weber 
Company, 161 Fed. Rep. 219, the question of 1 
right of a trading stamp company to restrain int 
ference with its business was passed upon. 

The company asking the injunction had 
barked in a business in which they made 
furni 
green trading stamps to be given to custo: 


tracts with merchants whereby they 


on making purchases for cash. These sta 
were to be kept in a book by the recipient 1 
when he had a certain number they were red: 
able in merchandise of the stamp company. 
the terms of the agreement the stamps wer« it 
transferable and the title to the same remai d 
in the stamp company, only the right to red: in 


being transferred by the merchant to his 
tomers. The defendant company sought to 


interfere with this business by buying up ie 
stamp books from the holders thereof and gi. ig 
return their The t 
company had expended considerable money « nd 
effort in advertising the wares of the merch: nts 
who used its stamps. The court held, in an opin:on 
by Judge Kohlsaat, that the interference th 
the unlawful and _ should e 
restrained. 

TRUSTS. (Deposit of Public Officer.) Ok! 
In the case of Watts v. Board of Com’rs of C 
land County, 95 Pac. Rep. 771, the question lh: 
the Supreme Court of Oklahoma was the right of 
a county to recover funds deposited by its tre.s- 
urer in a bank which had subsequently to the 
time of the deposit become insolvent and gone 
into the hands of a receiver. 

The treasurer of Cleveland County prior to the 
passage of any law providing for the designation 
of county funds of the 
county in a bank in his name as treasurer. Sub- 
sequently and before the funds were withdrawn 
the insolvent 
appointed. The question then arose as to the 
rights of the county in the funds in the hands of the 
The court held, in an opinion by Judge 
Kane, that the money belonging to the county and 
deposited by its treasurer in the bank constitu 
a trust fund which the county might follow into 
the hands of the receiver after its failure; that 
the title to the money deposited did not pass to 
the bank so as to establish the relation of deltor 
and creditor between the bank and the county, as 
is the case with the ordinary deposit, although 
there was no agreement that the identical money 
should be returned to the treasurer and that hence 
the county was entitled to recover an equal 
amount from the receiver of the bank prior to 
the payment of the general depositors. 


them in own stamps. 


business was 


depositories deposited 


bank became and a receiver was 


receiver. 
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NOTES OF RECENT CASES 





WAYS. (Use of Streets in Moving Building.) 
Mich.— The respective rights of a telephone 
company and a house mover as to cutting of 


wires crossing streets are considered by the Michi- 
gan Supreme Court in Kibbie Telephone Co. v. 
Landphere, 115 N. W. Rep. 244. The telephone 


company had offered to make the necessary 
changes in its wires to afford an opportunity to 
move a building along the street if defendant 
would pay the cost of so doing. 
dec'ined and notice given to 


th. building would be removed 


This offer was 
plaintiff that 
on a certain 
dat» and that such wires as might be in the way 
would be torn down. Proceedings were then 
in ited to enjoin the carrying out of such 
thr .t. Defendant claimed that under the Michi- 


gan statute providing for the use of streets by 





telephone companies so as to “not injuriously 
interfere with other public uses ”’ he was entitled 
to proceed without regard to any supposed rights 
of plaintiff, but the court held that the moving 
of buildings was not a usual use of street within 
the terms of the statute and directed that a de- 
murrer to the complaint be overruled. North- 
western Telephone Co. v. Anderson, 12 N. D. 58s, 
28 N. W. 706, 65 L. R. A. 771, 102 Am. St. Rep. 
580; Williams v. Citizens’ Ry. Co., 130 Ind. 71, 
29 N. E. 408, 15 L. R. A. 64, 30 Am. St. Rep. 


201; Dickson v. El. Lt. & M. Co., 53 Ill. App. 
379; Millville Traction Co. v. Goodwin, 53 N. J. 


Eq. 448, 32 Atl. 263, and Taylor v. St. Ry., 91 Me. 
193, 39 Atl. 560, 64 Am. St. Rep. 216, are cited 
as authority for the conclusion reached. 
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THE LIGHTER SIDE 


Good News.— An amusing story is told 
at the expense of a prominent Baltimore 
lawyer, who, like most young attorneys, got 
his first case by assignment from the bench. 
His client had been indicted for murder, and 
his conviction was a foregone conclusion, 
as his guilt was unquestionable. 

The result of the trial was a sentence to be 
hanged; but the man made an appeal to the 
Governor for a pardon, and was anxiously 
awaiting a reply thereto when his lawyer 
visited him in his cell. 

“T got good news for you—very good 
news!’’ the young lawyer said, grasping the 
man’s hand. 

“Did the Governor Is it a pardon?” 
the man exclaimed, joyously. 

‘““Well—no. The fact is the Governor 
refuses to interfere. But an uncle of yours 
has died and left you two hundred dollars, 
and you will have the satisfaction of know- 
ing that your lawyer got paid, you know,” 
was the comforting explanation. — Harper’s 
Weekly. 





Sentence Suspended. — ‘‘ You are charged 
with having registered illegally.” 

‘* Well, your Honor,” responded the prisoner, 
‘‘ perhaps I did, but they were trying so hard 
to beat you that I just got desperate.’’ — 
Philadelphia Ledger. 


Laissez Faire.— A short time ago an old 
negro was up before a judge in Dawson City, 
charged with some trival offence. 

‘* Haven’t you a lawyer, old man? ”’ inquired 
the judge. 

“No, sah.” 

“Can’t you get one?” 

‘* No, sah.”’ 

‘“Don’t you want me to appoint one to 
defend you? ”’ 

‘No, sah; I jes’ tho’t I’d leab de case 
to de ign’ance ob de co’t.” — Philadelphia 
Public Ledger. 





Outwitting Her Lawyer.—- ‘‘ Still, there 
occasions when a _ lawyer 
beneficiary of a suit,’’ said Mrs. Stone 
Jackson. ‘‘ I know of one instance. Ai f1 
of mine in Virginia sued a railroad com 
for damages and secured a verdict for $50 
which was paid, and the whole am 
is now in bank subject to her order. 
counsel didn’t get a penny of it.” 

“‘ How was that?” 

‘“ She found the only way of outwi 
him — she married the lawyer.*’ 


The Far Limit— The lawyer said sad] 
his wife on his return home one night: ‘‘P: 
seem very suspicious of me. You knov 
Jones? Well, I did some work for him 
month, and when he asked me for the 
this morning, I told him out of frien 
that I wouldn’t charge him anything. 


thanked me cordially, but said he’d like 


receipt.”” — National Farmer. 


“0, You’re Killing Me!” —O, you’re 
ing me!” cried a male voice, ‘Have you 
pity?’’’ said Senator Foraker, telling 
story of a seaside hotel to illustrate h 
verdicts. 

““There followed a series of awful gr 
Then: 

*“** Stop! 
dying.’ 

“For a little while the crowd 
heard feeble grunts and moans. 
wild shriek rang forth. 

““* Murder! You’ve done it at last. 
killed me. O, I’m dying.’ 

‘** What deed is going on in there?’ 

““There was a smothered laugh 
the door was opened instantly, and a \ 
and pretty woman appeared. 

““*Did the noise alarm you?” she 
I’ve just been peeling off the shirt fron 
husband’s sunburnt arms.’ ’— Philadel; 
Record. 
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ADVERTISEMENTS 





YOUNG LAWYER, with nearly eight years 


experience as Register of Probate, desires to | 


become associated with an attorney or law firm in 
Boston or vicinity having a probate practice. 





Address A. R. P., care of The Green Bag, 
83 Francis St., Boston, Mass. 
BRIEFS - - ARGUMENTS - - OPINIONS 


\\e make Briefs, cite Precedents, prepare Arguments, give 


Opinions on all questions submitted by Attorneys in any jurisdiction 
and . ite, verbatim, decisions in support thereof; furnish Associate 
Counsel in any court, and do a General Business for the profession. 
Our f. cilities are unlimited. We guarantee satisfaction. LAWYERS 
may '< fully prepared for trfal. JUDGES may decide with all pre 
ceden': before them. Terms reasonable. Write for particulars. 


THE ASSOCIATED LAWYERS 
11 Second St., N.E., Washington, D.C. 


LEG‘\L OPINIONS 





on any proposition, highest courts every - 
where: Advice, consultation, American or 


foreig Claims, suits, cases filed and prosecuted before Congress, 
Exec: ive departments, State and Federal governments, and in all 
courts and also defended therein; Appearances made and motions filed 
in U. ". (or States) Supreme Court; Arguments, briefs, ‘‘ Stare De- 
cisis ' -itation cases upon statement of facts or any point of law. We 
have t.¢ use and privilege of forty different law libraries, includin 

U.S. >upreme Court, 110,000 vols., and National Congressiona 

Librar -, 1,300,000 vols., when we don’t know the law, may find it for 


you: iddress THE HANLONS. Attorneys, WAsHinGTON, D.C., 


LEA 


Prompt service — ‘‘Quick action’’ 


‘N CORPORATION LAW 





—FISCAL PRACTICE | 


| TO LAWYERS: 


The RUSSELL LIST OF LEGAL 
CORRESPONDENTS, prepared origi- 
nally for private use only, is unique in 
that the firms included are selected on 
their merits and none are admitted by 
subscription. It is thoroughly depend- 
able, and is very useful to lawyers and 
others who may require the services of 
a responsible correspondent in any of 
the numerous places (about 5000) at 
home and abroad to which the List re- 
lates. It does not include those whose 
main business is ‘ collections.’’ 

The List is revised and re-issued 
semi-annually. Copies will be sent on 
receipt of 20c. in postage. 


EUGENE C. WORDEN, Manager 


32 Liberty Street, 
NEW YORK. 


TEACHER IN LAW SCHOOL 


WANTED — An experienced teacher 
wanted as Resident Professor in a well 
established Law School. One with 
practical experience preferred. Must 








| submit references and state qualifica- 


(by mail). How to prac- 
tically and legally incorporate and organize companies under any 
laws (American, foreign) and finance them, exploit any kind of 
business or invention and successfully sell their securities to raise 
capita! for development purposes, ware Bae A, (guarantee) same from 
loss of money invested therein, act as registrar and transfer attorne 
thereo! ae aoe on the administration of and the law deci- | 
sions ¢overning them and the‘r securities issue as to the legality of | 
same. Terms, $5 per month; $50 cash for course, one year, includin 
copyrichted books and analysis forms, exhibit sheets, pamphlets, an 
stationery. Address CORPORATION COLLEGE, New York 


and WasuHinGton, D.C., U.S.A. 
ber Bar, U.S. Supreme Court. 


Managers — attorneys — wanted everywhere. 


WHY NOT CET 


A Bound Set of THE GREEN BAG 
WHILE AVAILABLE 


Tuos. F, HANton, Dean, Mem- 





Half Morocco, $95 


Vols. 1-19 (1889-1907) } aie Cloth, 57 





| tions. 
| Address, 


A personal interview required. 


T. A. YOUNG, 
153 Remsen St., 
Brooklyn, N.Y. 


UNIVERSITY OF MICHIGAN. 
DEPARTMENT OF LAW. 


Three years’ course leading to the degree of LL.B. Exceptional 
opportunities for students wloling to supplement work im law with 
studies in history and political science. Session opens Tuesday pre- 
ceding the last Wednesday in September. Summer Session of eight 
weeks, for review courses in subjects of first and second year, begins 
Monday preceding the last Wednesday in June. For announcement, 
giving ull information, address 





| DEPARTMENT OF LAW, Ann Arbor, Mich. 








1000 PORTRAITS 


Judges, Statesmen, and Lawyers 


has been published in 


THE GREEN BAG | 

with Biographical Sketches not to be | 
found elsewhere 

ONLY 40 SETS LEFT 


Half Morocco, $95 
Half Cloth, 57 


Vols. 1-19 (1889-1907) 











| $70 a year; diploma fee only other charge. 
| circulars address 


| OFFICE: Tucker Building - 





UNIVERSITY OF MAINE 
SCHOOL OF LAW 


Located in Bangor, maintains a three years’ course. 
Five instructors and six special lecturers. Tuition 
For 


Dean W. E. WALZ, BANGor, ME. 


BRIEFS AND ARGUMENTS 


Prepared by T. H. CALVERT 


Author of Regulation of Commerce under the Federal 
Constitution 
Annotator of the Constitution in ‘‘ Federal Statutes, 
Annotated ’’ 





RALEIGH, N. C. 

















— With a single precedent —= 


What was once the work of days is now to be made the 
work of minutes, through the Complete Table of Cases in the 
Decennial Digest. 


This table contains every case down to 1906, showing 
where it is reported in the standard law reports as well as 
where it is digested in the Century or Decennial. 


Locate your case in the table, and all other cases in point, 


both prior and subsequent, are at once available. 


If the table sends you to the Century, you find there all 
cases down to 1896, and in the same place zm the Decennial are 


the later cases. 


If your case is a late one, the table sends you to the 
Decennial, where you find all the cases from 1897 to 1906, 
and an exact reference to the section of the Century where the 


prior cases are found. 


This complete Table of American Cases is the greatest 


legal reference list ever published. 





West Publishing Company 


100 William St. St. Paul, Minn. 225 Dearborn St. 
New York. Chicago. 
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The Civic Side of Law 


JAMES BRADLEY THAYER was known to a whole generation of stu- 
dents at Harvard Law School as a sympathetic and inspiring lecturer. Through 
his collections of Cases on Evidence and on Constitutional Law, he was known 
to the legal profession as a sound and profound scholar. They were looking 
with eagerness to the publication of his projected treatises on the whole Law 
of Evidence, and on American Constitutional Law. 

His untimely death in 1902 left these projects unaccomplished. He had 
written, however, from time to time discussions of some of the important 
branches of both topics. In order that these should not be lost to permanent 
literature, his son, Ezra R. Thayer of the Boston Bar, has gathered them, with 
explanatory notes, in a handsome volume. As a frontispiece he publishes the 
best portrait of Prof. Thayer which has ever appeared. This alone would 
commend the volume to the author’s many admirers and friends. 





Legal Essays. By James BRADLEY THAYER, LL.D., late Weld Professor 
of Law at Harvard University. One volume, cloth binding, price $3.50 net. 


CONTENTS: Origin and Scope of the American Doctrine of Constitutional Law. — 
Advisory Opinions. — Legal Tender.—A People without Law (the American 
Indians). — Gelpcke v. Dubuque; Federal and State Decisions.— Our New Pos- 
sessions. — International Usages; A Step Forward. — Dicey’s Law of the English 
Constitution. — Bedingfield’s Case; Declarations as Part of the Res Geste.— 
“Law and Logic.’—A Chapter of Legal History in Massachusetts.— Trial by 
Jury of Things Supernatural. — Bracton’s Note Book.— The Teaching of English 
Law at Universities. 

COMMENDATIONS OF THE PRESS: 

A valuable volume, .. . of unusually fine quality ... giving an enlarged treatment of 
several topics in constitutional law. . . . Surely no one has written of the law more entertain- 
ingly or more soundly. . . . This volume may be expected to take a permanent place in legal 
literature, and to be read over and over again. .. . On every page one sees the work of a 
master, whose originality was matched by his learning, and whose gracefulness of expression 
was equalled by his good sense. — Harvard Law Review. 

All the Essays, and particularly those dealing with Constitutional topics, bear abunda 
testimony to the enthusiasm, insight and thoroughness with which Prof. Thayer attacked the 
many problems that came before him as a student and exponent of law. — Zhe Outlook, N. Y. 

All deeply interesting to the legal profession, a majority of the essays also appeal to the 
thoughtful non-professional reader. — The Boston Advertiser. 

This volume makes accessible to the legal profession some papers which have exerted a 
good deal of influence. — Law Votes. 

Proofs of his patient and deep study of Constitutional topics. — Zhe Sun, New York. 

Prof. Thayer is entitled to rank with Sir Frederick Pollock, Prof. Maitland and Prof. 
Dicey.— New York Times. 


OTHER NEW PUBLICATIONS 
Stimson’s Law of the Federal and State Constitutions. Cloth, $3.50 net. 
Supplement (Vol. 27) to English Ruling Cases. Sheep or cloth, $5.50 net. 
Best on Evidence, with Chamberlayne’s American Notes. Cloth, $3.50. 





Published by THE BOSTON BOOK COMPANY 
83 to 91 Francis Street, Fenway, Boston, Mass. 




















Our Contributors. 


HONORABLE JAcoB KLEIN is the senior member of the firm of 
Klein & Hough and one of the leading lawyers of St. Louis. He 
received his degree from the Harvard Law School in 1871 and 
before the formation of his present firm was for many years Circuit 
Judge in Missouri. He has taken an active interest in the work 
of the American Bar Association and was called upon to preside 
over the meeting at which the Code of Ethics was adopted. 


JupcE Jacos M. Dickinson, the retiring president of the Ameri- 
can Bar Association, is so well known to our readers through the 
appreciative sketch by Mr. S. S. Gregory of Chicago which we 
printed last October that he needs no further introduction. 


HONORABLE WILLIAM SCHOFIELD is a graduate of Harvard col- 
lege and the Harvard Law School. After serving for a time as 
instructor in the latter institution he practiced in Boston until he 
was appointed Judge of the Superior Court in Massachusetts a few 
years ago. He has found time since he has been on the bench to 
contribute occasional articles to legal periodicals. The manuscript 
which we print in this number was an address delivered by him 
before the section on legal education of the American Bar Association 
at Seattle in August. 


WALLACE R. LANE is a native of Massachusetts and a graduate 
of Brown college and the Yale Law School. After a short period of 
practice in Fitchburg, Mass., he settled in Des Moines, Iowa, in 1901, 
where as the junior member of the firm of Orwig & Lane he has 
since specialized in patent law, for which his scientific and mechani- 
cal studies at Brown especially prepared him. He is a member of 
the Chicago and the Washington Patent Bar Associations and lec- 
turer on patents at Drake University and the University of Nebraska. 
His article was read before the section on patent and copyright laws. 


We print in this number the text of the Code of Ethics adopted 
by the American Bar Association at its annual meeting, together 
with a photograph of the active members of the committee in session 
at Washington while at work on the draft of the code last winter. 
The importance of this instrument seemed to merit special treatment 
in this issue. 

KarL VON LEwINsKI is a graduate of the Universities of Munich 
and Breslau and for the last three years has been a member of the 
Prussian department of justice, serving as Amtsrichter, or county 
court judge, in Berlin. He has been in this country on a leave of 
absence studying some subjects of American law on which he will 
write in an international work to be published in Germany under 
government auspices. The paper which we publish in this number 
was read by him before the section on legal education at the meeting 
of the American Bar Association at Seattle. 
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